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IN TFIE SUPREME COURT OF INDIA

(crVII, APPELLATE ITTRISDICTION)

CIVIL APPBAL NO. 9485 
.OF 

2817

IN THE MATTER OF:

-

Odisha Power Generation Corporation Limited

Versus

Odisha Electricity Regulatory Commission & Ors

Appellant

... Respondents

RryqtY oN BEHALF OF GRTDCO
tlMrrpp_, Bpsqgr-{"pENT No. 2.

I, Susmita Mohanty, aged about 40 years, Assistant General Manager

(Electrical), GRIDCO Limited, Bhubaneswar, Odisha, presently at New

Delhi, do hereby solemnly affirm and state as under:-

'

1. I am eonversant with the facts qf the case on the basis of relevant

records and am as such competent to affirm this Affidavit. I deny all

allegations, avertnents and submissions contained in the Memo of

Appeal which are contrary to or inconsistent with the records and/or

what is stated hereinafter. Instead of giving a Para-wise Reply, I
subrnit as under:-

obi

It is itted by way of Preliminary Objection that the present

under section 125 of the Electricity Act, 2003 does not raise
I

ial question of law. The impugned judgment of learned

late Tribunal for Electricity confirming the Tariff order dated

016 of odisha Electricity Regulatory commissiqn is a werl
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sltf

considered judgment in conformity with the judgments of this

Hon'ble Cquft. The appeal is, therefore, liable to be rejected

summarily.

followine further submissions are made:-

It is denied that the Tribunal and the Commission have given a go by

to the prsvisions of PPA or any settlement. lt is also denied that the

Qdisha plectricity Regulatory Commission had applied any

fnapplicable norms/terms & conditions while detennining the Tariff of
the Appellant by Tariff erder dated 21.03.2016 which has been upheld

by the Learned Tribunal f;y the impugned judgment. The Tariff was

determined by the Commission in accordance with the Odisha

Electricity Regulatory Commission Generation Tariff Regulations,

2014 and after due consideration of all aspects of the matter, the

Learned Tribunal has dismissed the Appeal filed by the appellant

against the impugned judgment. It may be stated that the Appellant is

getting Return on Equity (RoE) of 33% consistently since 2010-lL

which is far above RoE of r6Yo as provided in the ppA, Notification

dated 30.03.L992 as well as OERC Generation Taiff Regulations,

20t4. This has also been noticed atpara 40 of impugned judgment

dated Q6.04.2017. The submission of the Appeilant that it will suffer a

loss of Rs. 50 crore per annum by the .tariff order in question is,

therefore, patently eroneeus and baseless.

Reply to Questions of Law:

The questions of law as framed by the Appellant are misconcaived.

regard to Question of Law framed in para 2(i), itis submitted

B.
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(a) Approval of Power Purchase Agreement is a statutory requirement to

mandate the bulk power procurer GRIDCO (answering respondent),

the only State Designated Entity entrusted with procurement and sale

of power to meet the State demand.

In Clause 1.4 in OERC Tariff Regulations,2014 effective from 104

October, 2014 the leamed Commission has duly provided for Power

Purchase Agreements approved after such notification.

(c) under various provisions of oERC Tariff Regulations, 20L4, the

Commission had provided the option to detennine the tariff of the

Appellant from time to time.

(d) Appellant's Power Purchase Agreement was approved by the State

Commission vide order dated 27.04.2015 in Case No.l3 sf 2Q02.In

the said order while approving the PPAs, the Commission had clearly

stated as under:-

"lI. Since the power purchase by GNDCO fro* Unit I& 2 of Ib

Thermal Power Station has been continuiig as per mutual agreement

without approved PPA and the Commission has approved the same in

the AM of GNDCO fu, the cencerned year there is no need to

reopen tke same as per the above Regulation. The parties should,

therefore, settle the p,ower purchase process for the period prior to
implernentation of the above Regulation taking into account the

original PPA and its supplemental one as approved b)t us now.
| ,,

12. Provided that the 7HPC and opGc ,lrolt make an application as

the prescribed Format with necessqry information and

ons, for determination of tariff based on capital expenditure

duly certified by the auditors or projected to be incurred up

date of commercial otperation and additional capital

-iH,ftl;"'ili'i:

iture incurred duly certified by the auditors or projected to be

OPGC-2
Sticky Note
Can we make it a point of law that PPA was intentionally approved after the notification of the Regulations even though the matter was heard well before the notification of the Regulations.

OPGC-2
Highlight



5q3

incurred during the period for which applicatior! for determination of

tariff is filed of the generating station.

13. Due to the above provision in the Regulation readwith Regulation

7.13 of the seme Regulations, OPGC shall make an application before

the Commission as per the above approved PPA each year for
deterrnination of tariff for rest of the cqntrol period starting fro*
FY:2016-17 onwards since the tarifffor the FY:2014-15 and 2015-16

has already been approved by the Commission in the ARR of

GMDCO for the said year basing on the submission of GNDCO. "

(e) From a conjoint reading of the above observations in the order dated

27.04.2015, it is clear that for the period upto FY 2Q15-16 the Power

Purchase had to be settled by the parties as per the approved PPA and

for the period from FY: 20L6-17 the appellant had to frle arl

application for determination of Tariff as per OERC Tariff

Regulations, 2014.In case the Tariff from FY 2016-17 also lhad to be

as per the PPA, the Commission would not have directed filing of an

application for determination of Tariff.

(D The impugned order has been passed by the Learned Commission in

accordance with the Qdisha Electricity Regulatory Commission

(Terrns 8L Conditions for determination: af Generation Tariff)

Regulations,2Ql4.It is the settled position of law as laid down by this

Hon'ble Court that the Regulations can supersede and override the

provisions of the Agreement. The jurisdiction of oERC to approve

the PPA with or without modification has also been conferred by

Section 11 (e), 2L(4) (b) & 2t(5) of the orissa Electriciry Reform Act,

1995 (oER Act) and Regulation 51 (1) & (7) of OERC (conducr of
iness) Regulations, 2004 respectively. The operational parameterg

PPA being different from the Regulations, the commission was

justified in following the nonns stipulated in the Tariff
ions since OPGC asked for relief under the Regulations. There
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cannot be any justification for having any nonns lower than the

Regulations if Appellant wants relief in terms of any of the provisiohs

of the Regulations in the Tariff.

Clause 12 of the PPA as amended by Supplemental Agreement dated

19.12.2Q12 only excluded the applicability of the CERC Nqrms. Sinco

the OERC Regulations had come into force in20l4, in the order dated

27.04.2Q15 while approving the PPA, the Comrnission directed that in

view of the Regulations, with effect from FY: 2016-17 the Appellant

will file an application for determination of Tariff overy year.

As a matter of fact, by order dated L4.02.20I3 while allowing the

appellant to withdraw the appeals, this Hon'ble Court had also

directed that the amended PPA and the Tripartite Agreement shall be

considered by the Commisston qppropriately in accordance with law.

It is thus submitted that in view of the abovq facts and submissions the

State Commission was fully justified in determining the tariff as per

the OERC Generation Tariff Regulations, 2014.

3.2 With regard to Question of Law framed in Para z(ii), it is submitted as

under:-

(u) The conditions laid down in the Powel Purchase Agreement dated

13.08. 1996 and, 19.12.2012 were in line with the Tariff Notification

issued b-v the Ministry of Power on 30tr March, Lggz.

(b) Since the Appellant was not filing the Tariff application before the

State Commission, the Commission was not in a position to exercise

its statutory jurisdiction under Section 86(1) (b) read with Section 6l

62 of Electricity Act,2003.

Hon'ble Commission had carried out prudence check ofvarious

and other determinants of tariff and

(h)

operational parameters
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found them to be at improved level ,ris-a*is provisions laid down in

the Power Purchase Agreement.

(d) Electricity Act, 2003 is a comprehensive piece of legislation under

which State Regulatory Commission's have been set up with the

mandatq tq inter aiia ensure 4 {ransparent and rational tariff setting

mechanism under' regulated regime. Accordingly, the Commission

had framed OERC (Terms and Conditions qf Generation Tariff)

Regulation, 2014 applicable to Thermal and Hydro Generators

established in the State of Odisha. The Commission was, therefore,

fully justified in determining the taiff of the Petitioner in acaordance

with OERC Generation Tariff Regulatigns, 20I 4.

3.3 With regard to Question of law framed in Para 2(iii) andl(iv), it is

submitted that:

(u) Approval of Power Purchase Agreement and determination of Tariff

are distinct from each other. The Commission had cgnsciously

incorporated provisions in the OERC Generation Tariff Regulations,

2QI4 (effective for the Control Period 2014-19) to deal with the

Appellant's case. Accordingly, while approving the Power Purchase

Agreements, the Commission directed the Appellant to file Tariff

Application for FY: 2016-17 as per the OERC Tariff Regulations,

20t4.

(b) The Leamed Qommission in the PPA approval order dated 27.04.2015

had directed the Appellant to file the application for determination of
ariff for FY: 2016-17 in conformity with relevant provisions of

C Generation Tariff Regulations, 2014.

ion Tariff Regulations, 2014 notified on 8th Oct, 2014 were

never been challenged by the Appellant. $ubsequently, the

Commission had passed the PPA approval order dated 27.04.2015 i.e.

OPGC-2
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after the Regulations' came into force. Regulation 1.4 of the said

Regulations provides as under:

"These Regulations shall come intoforce on the date of publication in

the Qfficial Gazette, and unless reviewed earlier or extended by the

Commission shall remain in force till 3 I .03.20 I 9 :

Provided that, where the Commission has, at any time prior to the

notification of these Regulations, approved a Power Purchases

Agreernent(PPA) or errengement between a generating company and

a Beneficiary, or has adopted the tariffcontained thereinfor supply of

eleetricityfrom an existing generating station then the tarifffor supply

qf eleetricity by the generating company'to the Distribution Licensee

shall be in accerdance with such PPA er arrangementfor such period

' as mqy be so approved or ado.pted by the Commission, te the extent of
existing Installed Capacitlt as contained in the PPA."

(d) Clause 12 of the Supplemental PPA dated 19.12.2012 only excludes

the applicability of the CERC Norms. Since OERC Generation Tariff

Regulations, 2074 had come into force ii 2Qt4, in the order dated

27.04.2015 the commission directed that in view of the said

Regulations, w.e.f. 2QL6-17 the Appellant will file application for

determination of rariff every year. Clause 12 of the ppA is quoted

below:

Quote

"Notwithstanding anything contained in. this agreement, any

or modification regarding any clause before or after

tion of this agreement can be made by mutual agreement. If both

foil to reach an agreement, the mqtter shall be referred to the

State Government whose decision shall be finat and binding. The

*/Name: R,p. Bansel
Area: l.lew Delhi

Regd. No. 10G76,1,r
\ Expiry Datr

Q\ zztoerzors

tariff calculation per ining to this Agre,ement is basedl on the
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principles and norms stipulated in the notffication dated 30th March,

1992 (as amended fro* time to time) oJ Ministry of Power, Govt. of

India. Any change made by the Government of India in the norms and

principles of the said Notificationfrom time to time will be applicable

to this Agreement."

Unquote

Enforcement of PPA contrary the Regulations wouldEnlorCement oI any rl'A contrary to tne KegulatlQns woulcl De

contrary to the provisions qf Section 61 to'64 of the Electr{icity Act,

2003.It is pertinent to mention here that it is trite law that agreement

cannot override statutory provisions. Therefore, the Appellant cannot

take shelter of the agreement to insulaie'itself from the statutory

nofins.

It is thus submitted that the Appeal does

question of law and is devoid of any merit.

C. Facts of the case:

any substantial

4. The facts of the case have net been stated by the Appellant in the

correct perspective. The contents of Para 3.1 to 3.3, except in so

far as the same are a matter of record and denied as incorrect.

The true and correct facts ofthe case are stated hereunder:

4.1 rhe Appellant is a Government of Odisha Undertaking s.

Government of odisha retains 5t% share in the company after

divesting 49% share with the AES corporation, having been
'T" ,'1";l .*{t'.guthorised for day to day operation and management of the Company.

supply Agreement dated 13.08.1996 effective from ouul9gs

(e) be

'not raise

("PPA") for the sale of entire quantum of power from the Appellant's

OPGC-2
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Generating Station to Respondent No.2 on the terms and conditions

contained therein. The PPA dated 13.08.1996 was approved by

Government of Odisha in exercise of powers cenfered under Section

43 of the Electricity (Supply) Act, 1948 by order dated 24.12.1996.

Respondent No. 2 in turn was to sell the power purchased from the

Appellant to the Distribution Companies of Odisha through

appropriate power sale arrangements.

4.3 . Disputes arose between the parties in respect of the enforcement of

, the Escrow Agreement. The dppellant invoked the writ jurisdiction of

' Hon'ble Orissa High Court in OJC No.13338 of 2001 seeking a

direction to Respondent No. 2 and Central Electricity Supply Utility

of Odisha ("CESCO") to comply with its inter se escrew arrangement

with Respondent No. 2. The Appellant,also raised a ground that the

State Commission had no jurisciiction to approve the Escrow

Agreement or the PPA dated 13.08.1996.

4.4 In the meanwhile, Respondent No. 2 GRIDCO approached the State

Commission in Case No. 13 of 2002 seeking approval of the PPA

dated 13.08.1996 andthe Escrow Agreement which was opposed by

the Appellant on the ground that the State Commission had no

jurisdiction to do so. In its order dated 22.02.2Q05 in OJC No.13338

qf 200L, Hon'ble Orissa High Court, inter-alia held that the State

Commission had jurisdiction to approve the PpA dated 13.08.1996

and determine the Tariff for the Appellant's Generating Station. The

Appellant challenged'the said order before this Hqnlble Court in SLF

(c) No. 6812-13 of 2005 and prayed for a stay of the orissa High

ourt order and Tariff detennination proc€edings. By or{er dated

.0'1.2005 this Hon'ble court stayed the Tariff determination

ings pending before the State Commission.
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4.5 In Writ Petition being O.J.C No.13338 of 2001, the matter was

remanded by Hon'ble Orissa Court to OERC vide order dated

22.02.2005 with the following observationsi.

"...... ....,...Hence, it is now open for the Commissiom to exarnine the

provisiqns of the Escrow Agreement along with the PPA'between

QPGC and GNDCO and grant censent with or without conlent to the

ESCRQW Agreement keeping in mind its'functions in Section 1I of the

Act, 1995 as discussed above qnd this can be done on the application

wkich has now been filed by GMDCQ numbered as Case No.I3 of

2002. "

4.6 In the meanwhile, the Appellant, Respondent No. 2 andGovemment

of Odisha entered into discussions to resolve the disputes. With a view

tq resqlving the disputes Government of Odisha constituted a Task

Force chaired by the Qhief Secretary, Govemment of Odisha and

other top ranking Officials. Based on the recemmendatiqns of the said

Task Force, Department of Fnergy, Govemment of Odisha issued

Notification dated 2L06.2008 and Notification dated 12.10.2009 to

resolve all disputes between the parties, inter-alia, on the condition

that the PPA dated 13.08.1996 would be amended to state that the

terms, conditions and norms of tariff set out at Schedule-Il of the said

PPA would stand frozen for its entire term. The said Notification also

stipulated that the Appellant and Respondent No.2 GRIDCO would

file the amended PPA before the State Commission for its approval

and withdraw the SLP pending before the Supreme Court. As a part of
the settlement the Appellant agreed to invpst and finance the setting

up of the expansion project.

to the abeve, the Appellant agreed to amend the ppA dated
Area: New Deihi

i{egd. No. 1067A'1^ .1996 and the Tripartite Agreement in terms of Notification

2r.06.2Q08 arld Notification No.10061 .dated 12.10.2009.

Consequently the ,A.ppellant and Respondent Nq. 2 also executed a

Supplementary Agreement dated 06.99.2012 to the Tripartite

Expiry Datr
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Agreement. The Appellant and Respondent No. 2 also executed a

Supplementary Agreement dated 19.12.20L2 to the PPA dated

13.08.1996 which inter alia provided that the tariff norms would be

frozen for the entire remaining period of the PPA dated 13.03.1996.

4.8 The PPA dated 13.08.1996 was duly amended on 19.12.2012 pursuant

, to Nqtification dated 21.Q6.2088 of Govt. of Odisha. Para 3 (c) of the

said Notification is reproduced below:

"In ordEr to avoid any ambiguity with regard to tariff norms and

perameters for (Jnits I & 2, the provisiins fur calculation of incentive

in the existing PPA shall stqnd amended to enhence the Plant Load

Factor (PLF) fro* 68.49% to 80%. All other terms and parameters

for determinqtion of tariff for Units I and 2 shall be as per tke

existing PPA. Suitable amendments will be made in the PPA

accprdingly including deletion of reference to change in tariff

parameters in future. In other words, all tarif parameters will stand

frozen till validity of amended PPA notwithstanding modffication in

tarif norms by CERC fro* time to time. "

4.9 The Civil Appeals filed before this Hon'ble Court were withdrawn by

the Appellant based on the Government Notification dated

21.06.2008. By order dated 14.02.2013, while allowing the appellant

to withdraw the appeals, this Hon'ble Court.directed that thegmended

PPA aimd, the Tripartite Agreement shalt be considere* oy tlr"
C ommis s ion appropriately in ac cordanc e with law "

on 26.02.2014 the Appellant and Respondent No. 2 jointly filed the

o/*il::ftfi"#Hi'\f+mmission for approvat. By order dated 27.04.2Q15 (,,ppA order
eccl No. 10674 '1 4 i

27.04.2015") the state commission accorded its approval to the

dated 13.08.1996 (as amended on 19.12.2012) and the

:'4."10
S'j"'

amendments.
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4.ll In Para 10, 11 and 13 of PPA order dated 27.04.2015 with regardto

the Tariff for FY: 2QI4-15 and FY 2Ql5-'I6, the State Cdmmission

specifically noted that it had already approved the Tariff for the

Appellant's Generating Station as part of.Respondent No. 2's Annual

Revenue Requirement ("ARR") and that therq was no need to re-open

the same under the OERC Regulations. After approving the PPA

dated 13.08.1996 and its amendments, the State Commission directed

the Appellant to file an application for Tariff determination for rest of

the Control Period starting frqm FY:2016:17 onwards since the Tariff

for FY:2014-15 and 2015-16 had akeady been approved by the State

Commission in the ARR of Respondent No,2 for the said year based

on the submission of Respondent No. 2. The relevant extract from

said Tariff order is quoted below:

Para IQ:

"The Commission in the ,meantime has published in the Gazette OERC

(Terms and Conditions for Determination of Generation Tariff) Regulations,

2014 on 1 0. l0 .2014 for control period of FY 2014-19 . The Regulation I .4 of

the said Regulations p.Jovides as follows:

"These Regulations shall come into force on the date of publication in the

O. fficial Gazette, and unless reviewed earlier or extended by the Commission

shall remain inforce till 31.03.2019:

Prouided that, where the Commission has, at any time prior to the

notification of these Regulations, approved a Power Purchase Agreement

(PPA) or qrrqngement betwLen a generating company and a Beneficiary, or

adopted the tariff contained therein for supply of electricity from an

generating station then the tariff fort supply of electricity by the
Name; R.P. Bansal

company to the Distribution Licensee shall be in accordanceArea: New

h PPA er arrqngement for such period as may be so approved or

OPGC-2
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ad,opted by the Cornmission, tQ the extent of e4isting Installed Capacity as

contained in the PPA."

Para 71: 
,

"Since tlte power purchase fut GRIDCO from Unit I & 2 of Ib Therwtal

Power Station has been continuing as Be\ mutual agreement without

approved PPA and the Commission has approved the same in the AM of

GNDCQ for the concerned year there is no need to reopen the same qs per

the above Regulation. The parties should, tkerefore, settle the power

purchase process for the period prior to implementation of the above

Regulation taking into account the original PPA and its supplemental one qs

approved by us new."

Paru 13:

"Due to the above provision in the Regulation read with Regulation 7.13 of

the Eqme Regulations, OPGC shall make an application b"forg the

Commission as per the above approved PPA each'year for determingtion of

tarif for the rest of the control period starting from FY 2016-17 onwards

since tke tarifffur thaFy 2014-15 and 2015-16 has already been approved

by the Commission in the AM of GNDCO for thre said year bariLg on the

submission of GNDCO."

From a conjoint reading of the above observations in the order dated

27.Q4.2Q15, it is abundantly cLear that:

Fpr the period upto F.Y 2015-16 the Power Purchase had to be settled

between the parties as per the approved PPA;

ance with OERC Tariff Regulations, 2014, for the period

(i)

pellant had to file an application for
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4.12 In compliance with the PPA order dated 27.Q4.2015 the Appellant

approached the State Commission in Case Nq" 53 of 2016 for

determination of its Generation Tariff for FY: 20L6-I7 vide

application dated 05.12.2QI6 on the basis bf norms set down in the

approved PPA and also relying upon some of the provisions of the

OERC Generation Tariff Regulations, 2014 favourable to the

Appellant. However, the State Commission determined the Tariff for

the Appellants' Qenerating Statiqn vide Tariff order dated 2I.03.2Q16

apptying the Tariff Norms stipulated in the oERc Generation Tariff

Regulations,2014.

4.13 The Appellant attempted to avail the advantage of both PPA and

Regulations by cherry picking the specific provisions from both PPA

and Regulations favourable to it for Tariff determination and ignoring

the other provisions of the Regulations.

4.14 The Appellant had challenged the State Commissien's Tariff order

dated 21.03.2016 in Appeal No.126 of 2016 before Learned Appellate

Tribunal for Flectricity (APTEL). Hewever, I-earned APTEL after

thorough consideration of all aspects disilissed the appeal by the

impugned judgment dated 6h April, 2017 upholding the tariff order in

its entirety.

c

Reply tq 9rgunds:

5. The grounds raised by the Appellant is,misconceived. In reply, the

answering respondent submits as under:

Hon'ble Tribunal while adjudicating the Appeal has thoroughly

order datedysed the Power Purchase Agreement (PPA) approval

74n\
t,,;

Nanre: R.fr. Bansal
Ar€a: New nelhi

Regd. ruo. 106?A:14
04.2015 wherein the Commission had held as under:

OPGC-2
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Pg.ra,l0:

"The Commission in the meantime has published in the Gazelte OERC

(Terms and Conditions for Determination of Generation Tariff) Regulations,

2014 on 10.10.2014 for control period of FY 2014-t9. The Regulation 1.4 of

the said Regulations provides as follows:

These Regulations shall come into force on the date of pu\lication in the

Q fficial Gazette, and unless reviewed earlier or extended by the Commission

shall remain inforce till j1.03.2019:

Provided that, where the Commission has, at any time prior to the

notification oJ these Regulatiqn$, approved a Power Purchase Agreement

(PPA) er arrangement between a generating compqny and a Benefi.ciaw, er

has adopted the tarif contqined therein for supply o.f electricity from an

existing generating station then the tariff for supply of electricity by the

generating company to the Distribution Licensee shall be in aqcordance

with such PPA or arrqngement for such period as may be so op)rou"d o,

adopted by the Commission, to the extent of existing Installed Capacity as

contained in the PPA."

Pura 11:

Si.nce the power purchase by GNDCQfrom Unit I & 2 of Ib Thermal Power

Station has been continuing as per mutual agreement without approved PPA

and the Commission has approved the same in the ARR of GNDC) for the

concerned year there is no need to reopen the same as per the above

p-gulatton. The parties should, therefure, settle the power purchase process

prior tg implernentation o.f the above Regulation taking into

priginal PPA and its supplemental one as approved by us now.

to the above provision in the Regulation read with Regulation T.I j of
the sarne Regulations, 2PGC shall make qn application before the
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Commission as per the above approv:ed PPA each year for determination of

tariff for the rest of tke control period starting from FY 2016-1i onwards

since the tarifffor the FY 2014-15 and 2015-16 has already been approved

by the Commission in the AKR of GMDCO for the said ltear basing on the

submission of GMDCQ."

5.1 From a conjoint reading of the above observations in the order dated

27.04.2015 of the Commission, it is abundantly clear that for the

period upto FY 2015-16 the Power Purchase had to be settled between

the parties as per the approved PPA and for the period from FY 2016-

17 onwards the appellant had to file au application fqr determination

of Tariff as per the OERC Generation Tariff Regulations, 2014. In

case the Tariff from FY 2016-17 also had to be as per the PPA, the

Commission would not have directed for filing of an application for

determination of Tariff.

6. The submission of the appellant that PPA dated 13.08.1996 and

, supplemental Agreement dated 19.12.2012 are saved frqm the

applicability of OERp Generation Tariff Regulations,2014 by virtue

of Regulation 1.4 thereof is misconceiveci. This is amply clear from

the provisions of Regulation 4.21, 4.26, 4.35,5.3(b) (ii), 5.3 (d) (iii)

and 5.3 (e) (ii).

The Appellant has considered the normative interest rate as per

Regulation 4.26 anrl4.27 of the OERC Generation Tariff Regulations,

20L4. The appellant is thus trying to avail the benefit of the OERC

Generation Tariff Regulations, 2014 wherever it is favourable to it

relying on the PPA for other matter$. Such cherry picking by the

is not permissible.

Tribunal's interpretation in the impugned judgement dated 6tr

7.
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Paf? 39:

Quote

"It is the Appellant's contention that if the QERC Regulations were to be

rigidtlt interpreted then it would have been possible for the Appellant to file

an applicationfor tariffdeterminationfor F.Y. 2014-15 and F.Y. 2015-16 as

well. However, the State Commission relied on its power under Regulation

7.13 to relax the stipulation under Regulation 2.7 which requires the

generating plants to make an application as per Format prescribed fo,
determination of tartff as per annual schedule. The State Comrnission

exempted the parties from approaching the State Commissionfor F.Y. 2014-

15 and F.Y. 2015-16. For the future period, the State Commission directed

the parties to make an applicationfor tarif determinationforfuture'years as

per the approved PPA. It is contended that, the State Commibsion has

therefure relaxed the QERC Tariff Regulations. We do not fi.nd any

sub;tance in this submission. It is true that technically the State Commission

could have reopened the tariffjbr F.Y. 2014-15 - F.Y. 2015-16 if the OERC

Regulations were rigidly interpreted. But the State Commissiqn has given a

valid reason why it did not do so. It has taken into consideration thefact that

since power purchase by Respqndent No.2 from Unit I and 2 of the Thermal

Power Station has been continuing as per mutual agreemenl without

approved PPA and since the State Commission has'approved the same in the

ARR pf Respondent No.2 for the concerned year there was no need to reopen

the same as per Regulation 1.4. On this valid reo$on, for this period, the

State Commission ctppears to have used its power under Regulation 7.13. So

fa, as the rest Of the control period is cencerned, the State Commissiqn has

rightly directed the Appellant to make an application as per Regulation 2.7.

Tkere is no relaxstion of the QERC Regulations for this period."

Appellant that Learned Tribunal failed to

stand t0 preserve the sanctity of the Terms

OPGC-2
Highlight
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and Conditions of Tariff under PPA for its entire term i.e. upto

30.06.2016 is misconceived since the .,Appellant itself had deviated

from the provisions of the Power Purchase Agreements @PA dated

13.08.1996 & 19.12.2012) by making claims'on the basis of the

OERC Generation Tariff Regulations,2014 in the Tariff Petition filed

for FY:2016-17 before the State Commission.

10. Admittedly, the Appellant relied upon the provisions of OERC Tariff

Regulations, 201.4 in the Tariff Application for BY:20I6-17. The

provisions under different Regulations relied upon by the appellant

are as follows: 
;

(a) Regulation 3:40 - Additional Capitalisation after cut-off date

(Rs.95.65Crores);

(b) Regulation4.26 & 4.27 -Interest on Working Capital;

(c) Regulation4.34 - Computation of Landed Cost of fuel.

1 1. The plea of the.Appellant that since there were no specific provisions

in the approved PPA regarding the above three items, it opted to adopl

provisions of OERC Regulation is false and misleading.

12. Tariff Regulations framed by the State/Central Commission frgm time

to time for Generators under Cost Plus Tariff, do have the provision of

Additional Capitalisation along with stringent Opprating Norms to

maintain a balance between the cost incurred in Thermal Units and
'"n_& 

, ts availed by the ultimate Consumers.

Expiry Dafr.
ver, PPA dated 13.08.1996 was signed in line with the Mop

fication dated 30th March, rgg2wherein relaxed nouns were fixed+/\vv rlvrluu yvlvrV IIAVS

there was no scope for Additional capitalisation. Howbver, for

Tariff determination pu{pose, actual or nonnative operational
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parameters whichever was lower was to be considered as mentioned

above.

14. In the above backdrop, the Appellant cannot cherry-pick the provision

of Additional Capitalisation under the Regulations and at the same

time nqt accept the Operational Parameters as per the Regulations.

15. As a matter of fact, by order dated 14.02.2013, while allowing the

appellant to withdraw the appeals (4031 of 2009), this Honlble Court

hq.d also directed that the qmended PPA'and the Tripartite Agreement

shall be considered by the Commission appropriately in accordance

with law. Accordingly, the Hon'ble State Commission had acted as

per law while considering the Power Purchase Agreements and tariff

detennination exercise respectively.

16. It is pertinent to quote the summary of submissions made by the State

Commission in Appeal No.126 of 2016 (as mentioned atPara 25 of

the judgement dated 6th April, 2017) as follows:

(a) The norms followed in the OERC Regulations are set on the

basis of empirical studies by CEA and CERC etc and qn the

basis of views of different stakeholders.

(b) The norms are. set to btmg about certainty and efficiency in the

fixation of tariff which is ultimately passed on to the

consumers.

(c) Any bilateral agreement which is beyond the scrutiny through

regulations by the beneficiaries who are the consumers of the

eannot be accepted by the Cqmmission since it violates

on 61(b), (c) and (d) of the said Act.
hlame: R.p. Eansal
Area: fllew Delhi

legd. flo. 1C6ZAi14
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(d) The said Act is a comprehensive piece of legislation. Cherry

picking of the provisions of the said Act would lead to chaos in

the Regulatory regime.

(e) When a cost plus tariff

provision of the said Act

possible to overlook other

advantage of the Appellant.

is determined under a particular

and its related policies it is not

provisions of the said Act to the

(h)

Agreements cannot override statutory provisions. The

Appellant cannot take shelter of the agreement to insulate itself

from the statutory nofins.

The notification of the Govemrnent dated 2110612008 also

favours tariff fixation in line with the CERC Regulations in

absence of any regulations by the State Commission.

Since in the meantime the OERC Regulations have come into

force the State Commission has to be guided by them.

17. Hon'ble Tribunal was also not convinced with the fact that the tariff

shall stand frqzen as per the terms of the PPA for rest of the useful life

of the plant i.e. 30.06.2026. The relevant extract from the impugned

judgement dated 6th April, 2017 is reproduced below:

I

above events it is clear that the freeTinq of the tariff nbrms was

nt term of the settlement between the Appellant and Respondent

us to hold that such private agreements bind the State

(f)

(e)

06r?u.

# ion. on 26/02/2014 the Appellant and Respondent No.2 fi.led a joint
-#pi;tiirotion before the State Commissionfor approval of the amended PPA.
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The State Commission approved the amended PPA by PPA order dated

27/04/2015. Till then it was not in the loop. The.Appellant's contention is

that because the amended PPA was approved by the State Commission and

the Aptpellant was directed to make applicationfor determination of tarrff os

per the approved PPA, the State Commission ought to have applie{the tariff
norms prescribed under the PPA. We are unable to accept this submission.

Because the State Commission approved the amended PPA, the Appellant

does not acquire immunity fro* regulatory interference in the terms and

conditions of the amended PPA. We shall soon refer to Tarini which will

substantiate this conclusion. Besides it bears repetitign to state that the

QERC Regulations framed by the State Commission under the authority of
delegated legislation rnust be followed once they are in the field. Any

approach contrary to this will be in the teeth of PTC India and cannot be

countenanced.

Unquote

It was submitted by the Appellant that the Appellaint is not contracting out of
statute. The Appellant remains subject to the prudence check of the State

Commission in every tariff determination cycle. It is submitted that tariff

shall not remain constant only the terms and conditions for determination of
tariff shall remain constant. We are not impressed by this submissiqn. The

insistence of the Appellant that terms and conditiqns of the tariff contained

in the PPA cannot be changed and shall remain frozen for the rest of the

period of the PPA itself, establishes that the Appellant wants to stay outside

atary framework of the state commission. The Appellant is

inviolability in terms of the PPA. The said contention was

rejected by the ,Supreme Court in Tarini. Following are the

paragraphs of the said judgment"
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"I6.When the tarifforder itself is subject to Beriodic review it is dfficult to

see how incorporation of a particular tariff prevailing on the date of

commis;iOning of the power project can be understood to bind the power

producer for the entire duration of the plant life (20 years) as has been

envisaged by Clause 4.6 of the PPA in the case of Junagadh. That part,

modification of the tariff on account of air cooled condensers and denying

the same on acceunt oJ claimed inadequate pricing of biogas fuel is itself

contradictory.

17. As already neticed, Section S6(I)(b) of,the Act empowers the State

Commission to regulate the price of sale and purcikase of electricity between

the generating companies qnd distribution licensees through agreements for

power produced for distribution and supply. As held by this Court in Sri

Venkata Setaramanjaneya Rice & Qil Mills v. State oJ A.P. (supra). K.

Rarnanathan v. Stqte of T.N.(supra) and D.K. Trivedi & Sons v. State of

Gujarat (supra) the power of regulation is indeed of wide import. The

fotlowing extracts.fro* the reports in the above coses would illuminate the

issue.

xxx xxx zcx,x

21. All the above would suggest that in view of Section S6(I)(b) the Court

must lean in favour of flexibility and not read inviolability in term.s of the

PPA insofar qs the tariff stipulated therein as approved by the Colnrnission

is concerned. It would be a sound principle of interpretation'to confer such a

power if pgblic interest dictated by the surrounding events and

circumstanees require a revian of the tartff. Thefaets of th.e present case, os

;.futborate$t noted at the thresheld of the present opinion, would suggest that

must lean in favour oJ such a view also having due regard to the

Sections l4 and 2l of the General Clauses Act, 1898....."



23
[' . .r) -.

s6z

18. The cqntention of the Appellant that the State Commissioqapproved

the PPA for its entire term but looked to reverse its own decision in its

subsequent tariff determination process is misconceived and incorrect

in view of the following:

18.1 Regulation 1.4 of the said OERC Generation Tariff Regulation,2QL4

Provides as under:

"These Regulations shall come into force on the date of publication in
the official Qazette, and unless reviewed eiarlier or extended by the

Cornmission shall remain in force till 3I-03-2019:

Provided that, where the commission has, at any time prior to the

nqtification of these Regulations, approved a power purchases

Agreement(PPA) or arrangement between q generating company and

a BeneficiatV, or has adgpted the tariffcontained thereinfor supply of
electricity.fro* an existing generating station then the tarifffor supply

of electricity by the generating company to the Distribution Licensee

shall be in accerdance with such ppA or qrrqngementfor such period

a$ may be so approved or adopted by the Commission, to the extent of
existing Installed Capacity as contained in the ppA.."

The provisions under said Regulation wqre never challenged by the

Appellant. The commission was, therefore, fully justified in
determining the tariff as per the Regulations in force fqr the

Generators whose PPAs are approved after the oERc Tariff
Regulation,2}l4 came into force ' :

e Hon'ble State Commission has further provided the following

under the oERC Taiff Regulation,2014, as mentioned
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Resulation 4.42

-

"Tl7e Annual Fixed Cost for QHPC and QPGC will bb determined by

the Commission by taking into account the notification(s) issued by

the Government of Odishafro* tirne te time."

Resulation 4.21:

-

"Provided further that for existing plants of QPGC, the applicable

depreciation rate shall be as determined by the Commission 
"{rq,tn, 

time

to time. "

Resulution 4,262

"Provided thatfor the existing generating plqnts of QHPC and. QPGC

the rate of interest onworking capital shall be on normative basis and

shall be equal to the SBI Base Rate plus 300 basis points as on I"
April of the year for which the apBlication of tariffis being made. "

Reeulqtign 4.352

"The computation and payment of capacity charge and energlt charge

fur existing plants of OPGC will be determined by the Cornmission

fro* time to time. "

Load Factor for existing Thermal

Ltd will .be determined by the

nmissionfrom time te time."

''.-.
t|.'.)>n d,
{ Geperating Stations of OPGC
\\
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Res ulatio n, 5 13 6\ 6ii\ :

"The $econdary Fuel Oil consumption

Qenerating Stations of OPGC Ltd will be

Commissionfrom time to time."

for
AS

'

56t{

existing Thermql

determined by the

R e e u I atip tt5 3Js)_(i)i
'"The 

Awiliary Energt Consumption for existing Thermal Generating

Stations of QPGC Ltd will be as determined by the Commissionfrom

time to tirne. "

18.3 It is thus submitted that the Hon'ble Tribunal was fully justified in

confirming State Commission's Tariff order.

18.4 The rationale of the impugned judgement of Hon'ble Tribunal as

contained in Para 27 and28 is as under:

Quote

"We must begin with tke relevant judgments of the Supreme Court.

The QERC Regulations have been framed by the State Commission

under Section I8t of the said Act. They are made under the authority

of delegated legislation. In PTC India Ltd. the Constitution Bench of
the Supreme Court has discussed the nature and scope of regulations

mqde by the Appropriate Commission. The Supreme Court clarified

that when there rs a regulation in the field the Appropriate

Commission is bound by it and it has nd dis.cretion left in the matter.

In that case the Supreme Court was dealing with regulations made by

r Section 178 of the said Act. Needless

the Supreme Court will be applicable to

ction 181 of the said Act also. Relevant

f, l"ttnlr?ttwv,wtgt upr.r uJ ttte sur.uluugrflent could Se advantageously quoted:

"55. To regulate is an exercise which is dffirent from malcing of the

regulations. However, making of a regulation under $ection I7B is not
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a precondition to the Central Commission taking any steps/measures

under Section 7g(1). As stated, if thgre is a regulation, then the

measure under Section 7g(I) has to be'in conformity with such

regulation under Section I 7 8....., "

"56. Similarly, while exercising the power to frame the terms and

conditions for determination of tartff under Section 178, the

Commission has to be guided by the factors specified in Sectien 61' It

is open to the central commission to specify terms and conditions for

determination of tariff even in the absence of the regulations under

Section 178. However, if a regulation is made under Section 178,

then, in that event, framing of terrns and conditions for determination

of tariff under Section 6I has to be in consonance with the regulations

under Section 178. "

nac)$,x x.xx

"58. One must understand the reQSQn whlt a regulation has been made

in the matter of capping the trading margin under Section 178 of the

Act. Instead offixing a trading margin (including capping) on q case'

to-case basis, the Central Commission thought it fit to make a

regulation which has a general application to tke entire trading

activity which has been recognised for the first time, under the 2003

Act. Further, it is important to bear in mind that making of a

regulation made under Section 178 becarne necessary because a

regulation made under Section 178 has the ffict of interfering and

ovewiding the existing contractual relationship between the regulated

entities. A regulation under Section 178 is in the nature of a

\,ubordinate legislation. Such subordinate legislation can even

cts including power purchase agreements

ed with the regulations under Section 178

nd wntcn coutd not nave been done across the board by an order of
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the Central Commission under Section 7g(I)(j)."

Unquote

Quote

28. From the above paragraphs following propositions can be

deduced:

(t) While exercising the power to frame the terms and conditions for
determination of tariff under section 178 or I8I of the said Act

the Central Commission or the Stqte Commission has to be

guided by the factors specified in Section 61. If a regulqtion is

made under Section 178 or /81 of the said Act, then, in that event,

framing of terms qnd conditions for determination of tariffunder

section 6I has to be in consonance with the regulation under

Section 178 or 181 of the saidAct.

(b) A regulation under Sectisn 178 or 181 of the said Act has the

effect of interfering with and overriding the existing contractual

relationship,

k) A regulation under section I7s olr I8I is in the nature of a
subordinate legislation. Such subordinate legislation can even

override the existing contract including PPAs which have got to

be alignedwith the said regulation

Unquote

19. while approving the rppA by order dated z7'h Apnl, the State

sion had given sufficient justification regarding the procedure

determination to be under taken with effect from FY:2016-17
* /-ru:.Rl;',iii"),1; It is submitted that the state commission had the

f':;#,fttxxf 1

qN?;;mte,g$i/diction to determine the tariff as per the Regulation from the

date of implementation of the Regulations. However, in the
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present case, the State commission preferred not to reopen already

settled Tariff matter as per ARR orders for the past period and

directing to file the Tariff application prospectively as per the

provisions of the Regulations.

20. Infact, the Appellant's PPA with Respondent No. 2 was in a way as

per the Regulations from the inception itself. The provisions of the

PPA dated 13.08.1996 were as per the Ministry of Power Notification

dated 30th March, 1gg2- subsequently while resolving the dispute

between the parties the Task Force insulated the Tariff determination

exercise from QERC Regulation and not from QERC Regulations.

The relevant Clause 72.4 of the ppA dated 13.0g.1996 BrQvided as

under:

"Notwithstanding anything contained .in this agtreement, any

amendment or modificqtion regarding any clause before or afier

execution of this agreement can be made by mutual qgreement. If both

parties fail to reach an agreement, the matter shail be referred to the

State Government whose decision shall be final and binding. The

tariff calculatiqn pertaining to this Agreement is based on the

principles and norms stipulated in the notification dated 30th March,

1992 (as amended.fro* time to time) of Ministry of power, Govt. of
India. .A.ny change made by the Government of India in the norms and

principles of the said Notificationfrom time to timewill be applicable

to this Agreement. "

Para 3 (c) of Govt. Notification dated 2I.06.200g i;( also provided as

pr to avoid any ambiguity with regard to tariff nerms and

hryepters for units I & 2, the provisions for calculation of incentivev_J_

existing PPA shatt siand. amended to enhance the Plant Load
Factor (PLF).fro* 68.49% to 80%. All other terms and parameters

for determination of tariff fur (Inits I and 2 shail be as per the

NA
A"

itego. to-' *-' -
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existing PPA. Suitable amendments will be made in the PPA

accordingly including deletion of reference to change in tarif
parameters in future. In other words, all tariff parameters will stand

frozen till valtdity of amended PPA notwithstanding modificqtion in

tariffnorms by CERCfrom time te time."

The submission qf the Petitioner that the judgement in the case of

Gujarat Urja Vikas Nigam Vs. Tarini Infrastructure Q0I6) 8 SCC 743

is not applicable to the facts of the present case iS misconceived and

untenable. The said judgment is squarely applicable to the present

case.

Anything not specifically admitted or dealt with shall be deemed to

have been denied. The answering respondent craves leave and

reserves its right to make further submissionq at the time of hearing.

No facts which were not pleaded before,the Forums below have been

pleaded in this Reply.

In the above premises, it is most respectfully submitted that the appeal

is devoid of any merit and is liable to be dismissed.
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