ODISHA POWER GENERATION CORPORATION LTD.
(A Government Company of the State of Odisha) ggGC
CIN : U401040R19845GC0014209 Frogres

Regd. Off : Zone - A, Tth Floor, Fortune Towers, Chandrasekharpur, Bhubaneswar - 751 023, Odisha.
Ph. : 0674-2303765 - 66, Fax ;: 0674 - 2303755 / 56
Web : www.opgc.co.in

Ref: OPGC/Ash Utilisation /2023-24/ /964 October 04, 2023
To,
The Secretary,

Odisha Electricity Regulatory Commission,
Plot No.4, Chunokoli, Sailashree Vihar
Bhubaneswar- 751 021

Sub: Authorisation of Mr. Haresh Kumar Satapathy, AGM (C&RA) for filing of the petition for
Ash Utilisation Expenses

Sir,

This is to certify that Mr, Haresh Kumar Satapathy, functioning as Additional General Manager
(C&RA), Odisha Power Generation Corporation Ltd., posted at the corporate office at Zone-A, 7t
Floor, Fortune Towers, Chandrasekharpur, Bhubaneswar-751023, Odisha, India (Petitioner), is
hereby authorised to file the petition for recovery of additional expenditure incurred since FY 2016-
17 to FY 2022-23 and to be incurred on recurring basis in terms of ash transportation subsidy and
fly ash utilisation expenses for bath OPGC Units 1&2 and OPGC Units 3&4, and appear on behalf of
the petitioner for the hearing and other procedure before OERC.

Thanking you
Yours faithtfully

(P. K*Mohapatra)
Managing Director
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EGULATORY COMMISSION,
BHUBANESHWAR

CASENO.  OF 2023
FILE NO. |

INTHE MATTER OF Petition for recovery of additional expenditure incurred
between FY 2016-17 and FY 2022-23, and to be incurred on a
recurring basis by OPGC Units | & 2. and Units 3 & 4 of IB
TPS Phase-l & Phase-11 in terms of ash transportation cost and
fly ash utilization expenses consequent 1o Ministry of
Environment. Forest & Climate Change, Government of
India’s (MoEF) Notifications dated 25.01.2016 and
31.12.2021.

AND

INTHE MATTER OF Odisha Power Generation Corporation Ltd. (OPGC Limited).
THE APPLICANT Zone-A, 7" Floor, Fortune Towers, Chandrasekharpur,

Bhubaneswar, Odisha - 131023..........ccc0iiemv e (Petitioner)
AND

IN THE MATTER OF GRIDCO Limited,
RESONDENT Janpath, Bhubaneshwar, Odisha — 751022....._.... ( Respondent)

I. Haresh Kumar Satapathy. son of Shri. Kailash Chandra Satapathy, aged about 34 years, do solemnly

affirm and say as follows:

(a) That I am the Additional General Manager (C&RA) of Odisha Power Generation Corporation
Limited. the Petitioner in the above matter and am duly authorised by the said Petitioner to
make this Aftidavit on its behalf.

(h) The submission with respect to OPGC’s Petition for reimbursement of Ash Transport
penses of OPGC Units | & 2 and Units 3 & 4 are based on information provided to me and

ve them 1o be true to the best of my knowledge.

L™




Verification

|, the deponent above named do hereby verify that the contents of my above Affidavit are true to

my knowledge: no part of it is false and nothing material has been concealed there from.

Verified at Bhubaneshwar on the &% day of dtbabes 2023,

ot iminnar Sodkerial
Deponent
General Manager (C & RA)
E‘dﬁ P ' mm Bupnmlon Lid
Bhubanes i

bt 7 1% )

BHUF:M;E-‘:“?; H.FED- NO. ON-71/2009
PEGD. N H:-9437627118 (W)
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BEFORE THE ODISHA ELECTRICITY REGULATORY COMMISSION,
BHUBANESHWAR

CASENO. __ OF 2023

FILE NO. |
IN THE MATTER OF Petition for recovery of additional expenditure incurred
between FY 2016-17 and FY 2022-23. and to be incurred on
a recurring basis by OPGC Units | & 2. and Units 3 & 4 (IB
TPS Phase-1 & Phase-I1) in terms of ash transportation cost
and fly ash utilization expenses consequent to Ministry of
Environment. Forest & Climate Change, Government of

India’s (MoEF) Notifications dated 25.012016 and
31.12.2021.

AND

IN THE MATTER OF Odisha Power Generation Corporation Ltd. (OPGC Limited).

THE APPLICANT Zone-A, ™ Floor, Fortune Towers. Chandrasekharpur,
Bhubaneswar, Odisha - 751023 ... ..
AND (Petitioner)

INTHE MATTER OF  GRIDCO Limited.
RESONDENT Janpath, Bhubaneshwar, Odisha — 751022 cenee o Respondent)

ODISHA POWER GENERATION CORPORATION LIMITED (“The Petitioner™)
RESPECTFULLY SUBMITS AS FOLLOWS:

. Odisha Power Generation Corporation Limited (OPGC/Petitioner) is g company

incorporated under the Companies Act, 1956 and having its registered office at Zone-A_

7" floor, Fortune Towers, Chandrasekharpur. Bhubaneswar, Odisha — 751023

2. OPGC, a generating company as defined in the Electricity Act, 2003 (Act), has a coal-based

ermal power station comprising of 2 Units of 210 MW capacity (Units | & 2) established in

ALY FRahial

- and 1996, situated at IB Thermal Power Station Complex, Banaharpalli, Jharsuguda
O f g prErnan 3 <

et OPGC has installed 2 Units of 660 MW capacity (Units 3 & 4) in 2019, as base load

plant. at the same site as that of the existing plant, I \\‘\
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3. The Petitioner is constrained (o approach this Hon ble Commission seeking recovery of
additional expenditure incurred and to be incurred on a recurring basis by the Petitioner due
to sharing of transportation cost of fly ash generated from the Petitioner's Units 1 & 2, and
Units 3 & 4 mandated by the Ministry of Environment. Forests & Climate Changf.
Government of India (MoEF) Notifications dated 25.01.2016 and 31, 12.2021.

4. Through the present Petition. the Petitioner inter alia secks:

4l A declaration from the Hon'ble Commission that compliance with the MoEF
Notification dated 25.01.2016 required the Petitioner to incur substantial expenditure

in terms of ash transportation cost and fly ash utilisation expenses.

b) A declaration from the Hon ble Commission that the issuance of MoEF Notifications
dated 25.01.2016 and 31.12.2021 is a "Change in Law’ event requiring the Petitioner

o incur substantial expenditure in terms of ash transportation cost and fly ash

utilisation expenses.

¢) The permission to recover the actual expenditure already incurred in fly ash
transportation so far, i.¢.. between FY 2016-17 and FY 2022-23. along with carrying

cost, in six equal monthly instalments.

d) Monthly recovery of the future expenditure through monthly billing to GRIDCO with

i anmyal reconciliation.

MoEF Notifications

5. On 23.05.1986 the Government of India notified the Environment Protection Act, 1986 (EP
Act). Section 3(2)(v) of the EP Act provided as follows: -

"3 Power af Central Government to take measures to protect and improve
enviromment -

QPGE Petition for Ash Transportation Charges”™ Recovery \( i =1 4
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(2) In particular, and without prejudice to the generality of the provisions of sub-
section (1), such measures may include measures with respeci to all or any of the
following matters, namely;

(v} restrictions of areas in which any industries, operations or processes or class of
industries. operations or processes shall not be carried or shall be carried out subject
to certain safeguards”

6. On 19.11.1986, the Government of India notified the Environment (Protection) Rules. 1986
(EP Rules). Rule 5(3)(d) of EP Rules prescribed as follows: -

“3. Prohibition and restriction on the location af industries and the carrving out
processes and operations in different areas —

13) (d) The Central Government shall, within a period of one hundred and twenty days
fram the date of publication of the notification in the ¢ Miicial Gazene, consider all the
obfections received against such notification and may within five hundred and forty-
five days from such date of publication impoyse prohibition or restriction on
location of such indusiries and the carrying on of any process or operation in an
areq.

7. On 14.09.1999, the Central Government in exercise of powers vested with it under the EP Act
and the EP Rules notified a mechanism for wtilisation of fly ash generated by coul or lignite
based thermal power plants (1999 Notification), However, at that point in time. there was no

onerous condition on sharing of transportation cost with the users of fly ash.

8. Amendments to the 1999 Notification were issued on 27.08.2003 (2003 Notification) and
3.11.2009 (2009 Notification). In these Notifications. directives were inrer alia given to
building construction agencies, road embankment construction agencies and low-lying areas
development works for mandatory use of ash and ash based products work within 100 km of
any thermal power plant. Even at this stage, there was no obligation on thermal generators to

provide fly ash transportation cost to user agencies and to bear other fly ash utilisation expenses.

9. The MoEF Notification dated 25.01.2016 (2016 Notification) amended the 1999 Notification

nd iner alia stipulated as follows:

R é For the first time, thermal power plants were required to share cost of transportation of fly

{1

ash to user agencies. The cost of transportation of ash for road construction projects or for

manufacturing of ash based products or use as soil conditioner-im-agriculture activity
i
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within a radius of 100 km of any coal based power plant shall be bome by such coal hased
thermal power plant, and the cost of transportation beyond the radius of 100 km and up to
300 km with the aforesaid user agencies shall be shared equally between the user and the

coal based thermal power plant.

b} The coal based thermal power plants shall within radius of 300 km bear the entire cost of
transportation of ash to the site of road construction projects under Pradhan Mantri Gramin
Sadak Yojna ( PMGSY) and asset creation programmes of the Govemment involving

construction of buildings, road, dams and embankments.

€) Coal based thermal power plants shall comply achieve 100% wtilization of fly ash
generated by them before 31.12.2017.

10. " To implement the polluter pays principle (PPP) and for sustamably ensuring 100% urilisation
of fly ash generated by the coal or lignite based thermal power plants, the Central Government
reviewed the existing Notifications and has introduced environmental compensation
mechanism based on the PPP vide the MoEF Notification dated 31122021 (2021
Notification),

I'l. In effect, the 2021 Notification changes the law applicable to all thermal power producers in
the country, including OPGC. The following salient features of the 2021 Notification are infer

alia relevant

a) Under clause A.(4) read with Note 1o clause A.(5). the MoEF has allowed thermal
gcnc;hk::-rs with less than 60% utilization in the year 2021-22 1o achieve 100% wilization
for new ash generated within 5 years w.e.f. 01,04.2022 (i.e.. by 31.03.2027). Further, these
thermal generators shall achieve at least 80% ash utilisation from the third vear onwards
(i.e., by 31.03.2025). The aforesaid timelines for ash disposal are 1o be reckoned year on
vear from 01.04,2022 onwards.

Inder clause A.(5), the legacy ash (i.c.. the ash already stored in ash pond as of date of
> 2021 Notification) utilization requirement is laid down. Thermal generators are

o
b - . il 1 i :
Sy '{Eqmmd to achieve 100% utilisation of legacy ash within 10 years from 01 04.2022 (i.e..

gr=—
-
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c)

d)

e)

3

by 31.03.2032).

Clause A.(10) states that the statutory obligation of 100 per cent utilisation of fly ash

shall be treated as a change in law, wherever applicable.

Under clause B, clear-cut ash usage obligations are laid down for various government and

private user agencies. Clauses B. (1) and (3) require the generator to deliver flv ash free

of cost to certain user agencies (such as construction agencies and mine operators), and

also bear the full cost of transportation.

Under clause C, Environmental Compensation (EC) is imposed both on thermal power
plants and user agencies for non-compliance. Significantly, the EC payvable by user

agencies (per ton) is 1.5 times the EC pavable by thermal generators (per ton).

Under clause E.(1). the jurisdiction to enforce the 2021 Notification is with Central and
State Pollution Control Boards.

The 1999, 2003, 2009, 2016 and 2021 Notifications are attached 1o this Pelition as Annexure-
1 (Colly).

OPGC Units 1 & 2

13.

GRIDCO Limited (GRIDCO) had entered into Bulk Power Supply Agreement (BPSA) with
OPGC dated 13.08.1996. for purchase of power from its Generating Units | & 2, having
capacity of 420 MW (210 MW x 2) of 1B Thermal Power Station. The said BPSA came

into force from 01.01.1995 and was approved by Government of Odisha (GoO) in exercise

of its power under Section 43A of the Electricity (Supply) Act, 1948,

OPGC, GRIDCO and GoO signed a Tripartite Agreement dated 18.10.1998 (Tripartite

Agreement) providing certain further amendments to the existing BPSA and other provisions

including those concerning the establishment of Units 3 & 4 of IB Thermal Power Station by

i Petition for Ash Transportarion Charges * Recovery
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Background of the Supreme Court’s Judgment dated April 19, 2018

I4.  In 2001, disputes arose between the parties in respeet of the enforeement of the said Escrow
and Securitization Agreement. Afier resolution of the disputes, OPGC and GRIDCO agreed to
amend the existing BPSA and Tripartite Agreement based on GoO Notification dated

21.06.2008 (2008 GoO Notification), The relevant excerpt of the 2008 GoO) Notification is as
follows:

“3. After eareful consideration of the recommendations of the task force, Crovernment
have been pleased to decide as under.

(a) In order to avoid any ambiguity with regard to 1ariff norms and parameters for
Units 1 & 2. the provisions for calculation of incentive in the existing PPA shall stand
amended 1o enhance the Plant Load Factor (PLF) from 68.49% to 80%. All other
terms and parameters for determination of tariff for Units | &2 shall be as per the
existing PPA. Switable amendments will be made in the PPA accordingly including
deletion of all reference 1o change in tariff parameters in future. In other words, ail
tariff parameters will stand frozen till validity of amended PPA notwithstanding
modification in tariff norms by CERC from time to time.

(b) The amended PPA shall be filed before the OERC for consent. approval.
(e} The amended PPA shall be effective with effect from OF.04.2007,~

15, Accordingly. an agreement was signed on 06.09.2012 as Supplemental to the Tripartite
Agreement executed on 18.10.1998 (together referred to as the ‘Amended Tripartite
Agreement’). The Amended Tripartite Agreement has been made effective from 12.10.2009.
Subsequently. OPGC and GRIDCO signed an amendment to existing BPSA on 19.12.2012
by amending certain clauses (collectively referred to as the ‘PPA 1°). This Hon'ble

Commission vide its Order dated 27.04.2015 in Case No. 13/2002 approved the Amended
PPA.

16, Pursuant 1o signing of the amendment to BPSA. GRIDCO and OPGC filed a joint petition

before Hon'ble OERC on 26.02.2014 secking approval of the PPA 1. The Hon'ble OERC vide
===ts Order dated 27.04.2015 in Case No. 13/2002 approved the PPA | as under (with emphasis
by underlining):

9. The above stipulation in PPA provides for settlement of issues if any arise due to
/ implementation of this PPA in a future date the same shall be resolved basing on
mutual discussion keeping imtent and objects of Hr;}ffjj,g‘:\ﬂm‘u'f Therefore. the
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X : soction to approve the PPA including its amendment between
GRIDCO and OPGC for purchase of power from Unit 1 & 2 of Ih Thermal Power
Siation as it stands now.

11. Since the power purchase by GRIDCO from Unir 1 & 2 of Ib Thermal Power
Station has been continuing as per mutual agreement without approved PPA and the
Commission has approved the same in the ARR of GRIDCQ for the concerned year
there is no need 1o reopen the same as per the above Regulation. The parties should
therefore. settle the power purchase process for the period prior to implemeniation o

the above Regulation taking into account the original PPA and its supplemental one

as approved by us now.”

17.  Further, the Hon'ble OFRC in the said Order dated 27.04.2015 in Case No. 13/2002 directed
OPGC to file an application for determination of generation tarifT as per approved PPA 1. for
rest of the control period starting from FY 2016-17 onwards since tarifl for FY 2014-15 and
FY 2015-16 had already been approved by Hon'ble OERC in GRIDCO's ARR, The relevant
extract of the Order of the Honble OERC is reproduced below:

“13. Due to the above provision in the Regulation read with Regulation 713 of the
same Regulations. OPGC shall make an application before the Commission as per the
ahave approved PPA each year for determination of tariff for the rest of the control
period starting from FY 2016-17 onwards since the tariff for the FY 2014-15 and
2015-16 has already been approved by the Commission in the ARR of GRIDCO for
the said vear basing on the submission of GRIDCO.™

I8. In compliance with the above directions of the Hon'ble OERC, OPGC filed a Petition for
Approval of Generation Tariff for FY 2016-17 under Sections 62 and 86 of the Act, approved
PPA | and OERC (Conduct of Business) Regulations. 2004. The Hon'ble OERC, vide its Order
dated 2 !_.[13_2(]115. disposed of the above Petition (Case No, 53/2015) (2016 Tariff Order)
apprm:fing the generation tariff of Units 1 & 2 of IB Thermal Power Station for FY 2016-17.

exclusively in accordance with the terms and conditions of the OERC (Terms and Conditions

ultantly, OPGC filed an Appeal (Appeal No. 126 of 2016) before the Hon'ble Appellate
Tribunal for Electricity (APTEL) against the said Tariff Order dated 21.03.2006 in Case No.
53/2015. During the pendency of the stated Appeal before the Hon’ble APTEL, OPGC filed
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the petition for approval of generation tarilf for FY 2017-18 and the Hon'ble OERC disposed
of the said Petition (Case No. 62/2016) vide its Order dated 23.03.2017 determining the
generation tariff for FY 2017-18 in line with its approach adopted in the tariff determination
for FY 2016-17. The Hon"ble APTEL vide its Judgement dated 06.04.2017 in the stated Appeal
upheld the 2016 TarifT Order.

20, Aggrieved by the Judgment of the Hon'ble APTEL. OPGC filed Civil Appeal No. 9485 0f 2017 ..

before the Hon'ble Supreme Court. During the pendency of the stated Civil Appeal before the
Hon’ble Supreme Court. OPGC filed the petition for approval of generation tariff for FY 2018-
19 and the Hon’ble OERC disposed of the said Petition (Case No. 75/2017) vide its Order dated
22.03.2018 determining the peneration tariff for FY 2018-19 in line with its approach adopted
in the tariff determination for FY 2016-17.

Supreme Court's Judgment dated April 19, 2018

The Hon'ble Supreme Court vide its Judgement dated 19.04.201 8 (Supreme Court Judgment)
in the stated Appeal set aside the 2016 Tariff Order and remanded the matter to the Hon ble
OERC for a fresh decision. In effect. the Hon'ble Supreme Court held that the tariff norms
under PPA 1 would prevail in determining OPGC’s generation tariff. Further. to the extent there
are tariff norms not covered by PPA 1, 2014 OERC Regulations may be relied upon by the
Honble OERC to determine OPGC’s tarift. It is submitted that the effect of the Supreme Court
Judgment is that this arrangement would apply for the entire term of the subsistence of the PPA

viz. till 30.06.2026. The relevant extract of the Supreme Court Judgment is reproduced below:

6. We are of the view that the Commission vide Ovder dated 27.04.2015 on the
= joint application of the parties dated 26.02.2014 rightly fixed the tariff but the view
taken in subsequent order dated 21.03.2016 which has been upheld on appeal is
unsustainable.

Accardingly, we set aside the impugned order and remand the matter io the
State Commission for fresh decision. The State Commission may take into account the
Notification dated 21.06.2008 for the fixed costs. the PPA for the variable costs
specified therein and for other costs not reflected in the PPA. statutory Reswlations
may be applied

. The appeal shall stand disposed of as indicated above
9. The parties may appear before the State Commission ,rur furiher proceedings
on 2072018 . N o,
|Ilr.. 4 .'
OPGC Petition for Ash Transportation Charges” Recovery BB j=0 10
L p’l 1
\ A
\‘---._--""' -

rarer furar SdofaMg



A copy of the Supreme Court Judgment dated 19.04.2018 is attached herewith as Annexure-2.

Relevant PPA | provisions

22, Further, as per Para (D) of the Supplementary Agreement dated 19.12.2012 10 the BPSA.
Clause 12 of Schedule 11 of the Existing PPA has been amended to read as follows (underlined

for emphasis):

“12.0 In order to avoid any ambiguity with regards to the tariff norms and parameters
Jor Unit | & 2, all terms and parameters for determination of tariff for Unit 1 & 2
shall be as per the PPA as amended upio date. All tariff parameters will stand frozen
till validity of the PPA as amended upto date notwithstanding the modification in tariff
norms by CERC from time to time. Accordingly, all references in other provisions of
this PPA ta change in tariff parameters in future shall be deemed to have been deleted
riff shall however be subject to revision at the time of renewal,_replacement or
extension of this Supplemeniary agreement _or on_further enhancemeni of the

neration capacity of Unit | andior 2. i any.

23, Clause- 10 of Schedule-11 of PPA | reads as follows (underlined for emphasis):

“LEVIES. TAXES, DUTIES. CESS ETC.:

The above 1ariff is exclusive of any statutory taxes, levies, duties, cess or any other
kind of imposition(s) whatsoever imposed/charged by any Government (Central/State)
and'or_any_other local bodies/authorities on generation of electricity including
awxiliary consumption or any other tpe of consumplion. transmission. sale or on
supply of power‘energy and'or in respect of any of its installations associated with
Generating Stations and/or on Transmission System, Environmental Protection,
Water ete. However electricity duty payable on energy drawn by OPGC if any, shall
be payable by OPGC and reimbursed by GRIDCO.™

-

24, Impimr;an:]}-. Clause 10.0 of PPA 1 expressly allows OPGC o claim any statutory levies
or any other kind of imposition whatsoever by any Government/ local body/ authority
inter alia on account of environmental protection, Should OPGC make such a claim.
GRIDCO is obliged to pay the same to OPGC. Clause 10.0 of PPA | is excerpted

hereunder (underlined for emphasis):

0.0 Any staiutory raxes, levies, duties, cess or_any other kind of imposition

whatsoever imposed'charged by any Government (State/Central) and'or any other
ﬂ local bodies/authorities on generation of electricity including awxiliary consumption
« and sale energy, environmental protection, water charges ete. shall be billed by

L
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QPG and will be paid by the GRIDCOQ. However, electricity duty pavable on energy

drawn by OPGC, if any, shall be payable by OPGC and reimbursed by GRIDCO,

[ ]
i

As detailed above, the Supreme Court Judgment has held that the PPA 1 terms shall

prevail for determining tariff for OPGC Units 1 & 2. Further, Clause 10 of PPA 1 allows. .

recovery of the charges on account of any imposition whatsoever by any Government
(Central/State) and/or local authority through reimbursement. The expenses incurred by
OPGC towards ash transportation cost and other ash utilisation expenses on account of
ash utilisation mandated by the Central Government through the MoEF Notifications is
of statutory nature and creates an absolute binding obligation on the Petitioner to pay/
subsidise fly ash transportation charges and bear other ash utilisation charges. Hence, the
Hon'ble Commission may direct GRIDCO to reimburse the claim made by OPGC

towards the above cause for OPGC Units 1 & 2.

26.  Accordingly, in view of the above background, OPGC is entitled to claim any levies,
impositions whatsoever efc. in terms of PPA | provisions in view of the Supreme Court

Judgment.

27, Ingood order, it is stated in Case No. 66/2021 filed by OPGC for implementation of Renavation
and Modernisation for extension of life and installation of Flue Gas Desulfurization (FGD) for
adhering to the new emission control norms. in OPGC Units | & 2. This Hon’ble Commission’s
Urcle:;_dgted 03.11.2021 granted a 13-year life extension to Units 1 & 2. i.e.. from July 2026 w0
June 2041, Both OPGC and GRIDCO have acceded to the same. The PPA for the extended

period shall be executed and put up for approval of this Hon'ble Commission in due course of

GC Units 3 & 4

28. OPGC and GRIDCO have also entered into a PPA dated 04.01.2011 fFfAil.]: for supply of

4
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50% of the Installed Capacity from OPGC's Units 3 & 4 (2 X 660 MW) to GRIDCO ag per
the allocation specified in the PPA. The Hon'ble OERC vide its Order dated 04.04.2012 in
Case No. 113 of 2011 unqualifiedly approved the long-term PPA between OPGC and
GRIDCO. The relevant excerpt of the Hon'ble OERC's Order dated 04.04.2012 is as

follows:

“I4. In view of the above, we approve the PPA 2 between GRIDCO and OPGC

considering Govt. of Odisha notifications and keeping in view the technological
advantages and the interest of the state. ™

29. Further, Clause 1 of Schedule 4 of the PPA 2 provides as under:

. Tariff basis

Tariff under this agreement shall be based on tariff normys and parameters of the
Central Electricity Regulatory Commission (Terms and Conditions of Tariff)
Regulations, 2009 (" Tariff Regulations"). Accordingly, the Tariff norms and
parameters stated hereunder have been included in this schedule based on the
tariff norms and parameters outlined in the Tariff Regulations,

As and when any amendment to the Tariff norms and parameters are made in the
Tariff Regulations, the said norms and parameters in this Schedule shall he applied
to reflect the said amendments from time fo time. "

30. OPGC and GRIDCO have entered into a Supplementary  PPA on  24.01.2019
(Supplementary PPA 2) in compliance with the Government's Notification dated
20.12.2018 (2018 GoO Notification),

31.  Meanwhile, the Hon'ble QERC had notified the 2014 OERC Regulations for the Control
s==mmg Period up to 31.03.2019. Further. vide the Notification dated (4.02.2020. the Hon’ble

C had extended the applicability of 2014 OERC Regulations for a period of one year
p to 31.03.2020. The said Notification also specifies that the parameters fixed for FY

e F'icreaﬁer. the Hon’ble OERC has issued the OERC (Terms and Conditions for
Determination of Generation Tariff) Regulations, 2020 (2020 Tariff Regulations)
applicable for the control period from 01.04.2020 1o 31.03 2024, nuljjiﬂi \fid&ihf Gazette

{ 'f.._. | 13

OPGL Petition fie Ash Transportation harges " Recovery

k—;[!'i‘ﬂ_;w‘l"_ A i  ~r {: *‘j_""?:-\h:l-



Notification dated 26.08.2020.

33.  The proviso to Regulation 1(4) of the 2020 OERC Regulations is reproduced hereunder:

“... Provided thar, where the Commission has ar any time prior to the notification
of these Regulations, _approved ua_Power Purchase Agreement (PPA) _or

arrangement between a generating company and a Beneficiary, or has adopred the

tariff contained therein for supply of electricity from an existing profect then the T

tariff for supply of electricity by the gencrating compxiny to the Distriburion
Licensee shall be in accordance with such PPA or arrangemeni for such period as
may be so approved or adopted by the Commission 1o the extent of existing
Installed Capacity as contained in the PPA

34 As per the aforesaid proviso to Regulation 1(4) of the 2020 OERC Regulations. read with
the definitions of “existing project™ and “installed capacity” under PPA 2, the following are

discernible

a)  this Hon'ble Commission had approved a power purchase agreement prior to 26.08.2020
(date of publication of the 2020 OERC Regulations in the official gazette) i.e.. PPA 2 on
04.04.2012; and

b) such approval pertains to a project that achieved commercial operations prior (o
01.04.2020 (date of effectiveness of the 2020 OERC Regulations) i.c.. on 21.08.2019.

35.  Applying the proviso to Regulation 1(4) of the 2020 OERC Regulations. the tarifY of such a
project must be determined in accordance with the norms and parameters under the previously
approved arrangement. In OPGC Units 3 and 4°s case that s PPA 2. Therefore, the tariff for
Units 3 and 4 must be determined as per the norms specified under the prevalent CERC (Terms
and Conditions of Tariff) Regulations, 2019 (2019 CERC Regulations) in accordance with
Schedule 4 1o PPA 2,

36.  Despite having consciously notified the proviso to Regulation 1(4) of the 2020 OERC

Regulations, while approving the Supplementary PPA 2, the Hon'ble OERC in its Order

qted 22.06.2021 in Case No 67/2019 observed that the tariff norms and parameters for
3 & 4 (2X660 MW) shall be as per the generic OERC Generation Tariff Regulations,
nded from time to time. and ruled as under-
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o L I Therefore, the Commission is of the view that GRIDCO may procure
power from OPGC expansion Units-3 & 4 as decided b} the State Government.

However. the Commission observed that as per PPA -2 the tariff norms and
parameters for this profect shall be as per the guu."t:fmm of CERC Tariff
Regulations. The same is reiterated in the supplementary agreement to the PPA-2.
Since 100% power shall be procured by GRIDCO from this expansion project of
OPGC, the rariff should be as per the norms and parameters of OERC Generation
Tariff Regulations notified by the Commission from time (o time. "

L

37. Aggrieved by the aforesaid Order dated 21.06.2021 of the Hon'ble Commission. OPGC has
preferred a Writ Petition before the Hon hle High Court of Orissa on 05.11.2021. The same
has been numbered as WP | No. 346631/2021 and is presently pending adjudication,

38. OPGC’s Units 3 and Unit 4 have achieved COD on 03.07.2019 and 21.08.2019 respectively.
On 16.11.2021, OPGC filed the tariff petition for the period since COD of Unit 3 (i.e.,
03.07.2019) ull 31.03.2024 following the norms and parameters of CERC Tariff 'l;i

g
1

Regulations. The said Petition was registered as Case No. 96/2021. It is submitted that the
instant Petition was filed without prejudice to OPGC’s rights under law and contentions
taken in W.P.(C) No. 34663/2021 before the Hon ble High Court.

39, Upon hearing all the stakeholders, the Hon'ble OERC passed the Order in the aforesaid
matter on (7.01.2023 adopting the norms and parameters specitied in 2014 OERC
Regulations and 2020 OERC Regulations for the period sought in the Petition. This Hon'ble

Commission at para. 12 of the said Order has observed as follows:

;:_,&{aﬁ»{qﬁp Vossarr Se

"12. Further. we observe that the petitioner-OPGC has filed @ Writ Petition before
the Hon 'ble High Couri of Orissa on this matter of applicability of CERC Regulation
= lo the determination of tarifi by OERCC WP(C) No.34663 of 2021 which is now
Y s pending before the said Hon'ble Court for adjudication, Therefore, continuing with
,ﬁj_f. T "_-_'}_ our earlier stand, pending final decision of the Hon 'ble High Court of Orissa in this

L

1.Itllu.n‘.n-.." we now proceed to determine the tariff of the generating Units 3 & 4 of OPGC
o g expansion profects basing on the normy specified by this Commission in QOERC
oL st Generation Regulations, ™!

L AL

i -.\.' '.:/
m--lh‘ gmd order, it is clarified that the relevant provisions of the 2014 OERC Regulations and

2020 OERC Regulations are pari materia with the relevant provisions of the 2019 CERC
Regulations. All 3 Regulations allow additional capital expenditure on “change in law or
compliance with any existing law”. However. the expenditure towards transportation of {1y ash

CAPGC Petition for Ash Transportation Charges” Recovery 15
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from the generating station to the user agencics is an expenditure of a revenue nature. There is
no corresponding provision under all 3 Regulations for allowing the recurring revenue expenscs

under “compliance with existing law/ Change in Law”,

41, Accordingly, in view of the above background, without prejudice to the rights under law and
contentions taken in W.P. (C) No. 34663/2021 before the Hon'ble High Court, OPGC is

claiming additional O&M charges in terms of this Hon'ble Commission's regulatory powers - .

under Sections 86(1)(a) and 86(1)(b) of the Act,

42. It is humbly submitted that OPGC has been meurring additional expenditure on account of
transportation of ash. The additional costs claimed by the Petitioner is not on account of any
failure, deficiency or imprudence attributable to the Petitioner. The suid expenditure is being
incurred on account of Change in Law event/ compliance with existing law up to 31.12.2021
(i.e., 2016 Notification) and Change in Law event thereafter (i.c.. 2021 Notification). The
Petitioner is secking disbursal of such expense incurred up 1o 31,03.2023 and for future period
on a monthly basis to avoid unnecessary and avoidable financial implications on the parties
involved. OPGC may kindly be permitted to recover such expenditure on monthly basis for the
ensuing period based on self-certification and duly reconciled and adjusted at the end of the

financial year on the basis of the Audited Accounts.

43.  In the past, the relief as sought by OPGC herein has been granted to NTPC Limited by the
Hon'ble Central Electricity Regulatory Commission (CERC) by exercising Hon'ble CERC's

regulatory power under Section 79(1)(a) of the Act. In this regard, reference may be had to:

a) The Ld. CERC has passed Order dated 05.11.2018 in Petition No. I72IMP2016 and
recognised the 2016 Notification as a Change in Law event, Further, the Hon'ble CERC
exercised its regulatory power to allow recovery of expenditure on fly ash transportation

expenses as additional O&M charges. The said Petition was filed under the 2014 CERC

“22. It is also noticed that the € ‘ommittee constituted by the Commission ro
examine the technical issues with regard to ash wilization in the light of the
MOEFCC Notification dated 23.1.2016 has in irs report dated 1652018
suggested that the expenditure towards fly ash fransportation is admissible under

OPGC Petition for Ash Transportation Charges ' Recavery \ P | 16

...?rw‘rq__

<

Ol-fm-t-rx., sy



change in law and may be considered in terms of the Commission’s order dated
19.12.2017 in Petition No. {01/ MP/2016 (as stated above).

23.  Based on the above discussion, we hold that the MOEFCC Notification
dated 25.1.2016 which prescribes for sharing of the transportation cast by the
coal and lignite based thermal power plants with the fly ash users is covered under
Change in law in terms of Regulation 3(9)(ii) of the 2014 Tariff Regulations.

30. ... Inall these sitvations, additional capital expenditure on “change in law or

compliance with any existing law " is allowed. However, the expenditure towards

transportation of flv ash from the generating station to the place of users is an
expenditure of a revenue nature. There is no corresponding provision under the
2004 Tarifi’ Regulations for allowing the revenue expenses /expenses of O&M
nature under “Change in Law”,

..1; I Accordingly. we in exercise of the regulatory power hold that the actual
additional expenditure incurred by the Petitioner towards transportation of ash
in terms of the MOEFCC Notification is admissible wnder “Change in Law™ as
addirional Od& M expenses. ... "

b) Similarly, under the 2019 CERC Regulations. the Ld. CERC passed Order dated
28.10.2022 in Petition No. 205/MP/2021. In the said Order. the Ld. CERC allowed pass
through of fly ash transportation expenses as additional O&M expenses, along with
carrying cost, by exercising its regulatory powers. Further. all past dues were ordered to
be recovered in 6 equal monthly instalments, as also prayed for herein. Lastly, the
Hon’ble CERC permitied the provisional billing at 90% of the ly ash transportation
charges incurred by NTPC, in respect of its generating stations, for the balance period
(i.e., 2022-24), on a monthly basis based on self-certification, and the beneficiaries shall
pay the same accordingly. The following excerpt is relevant in this regard (underlined for

gnphasi )

; ! 23.1.2016 gnd 31.12.202], has
n:gru.f i ubmfm'f abligation on the f’emnmer for timely disposal of fly ash. In
ather words, while the notification dated 231 2006 (which wax declared ax a

change in law event during [I.-; period 2004-19), was necessarily requived to be
complied by the Petitioner during the period from 1 42009 wl] 30122021, the
issuance of notification dated 31 .12 2021, was also required to_be mmm’wd by
F_"“'. the Petitioner from 31 12,2021 ill 31.3, 2024, as the same is a change in law event
\“ in terms of the above provision. ... Inthis background, we hold that the Petitioner
n- \f%. is entitled to seek additional cost towards fly ash transportation charges during
: the period 2019-24, in terms of compliance 1o MOEF&CC Notification dated
3’: i 25.1.2016 and as a change in law in terms of the MOEF&CC Notification dated
31.12.2021. .

1 r;"'
@“{j"’;‘&
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F:v:r'ng the Q&M expense
ar i
ine :frnm’ on_accownt of transportation

fgg gggfgmrp ,ggwer mr.:.!‘ur seg[mn Ei[f,.:mrg i1} Hw -h.f hold that .*hf m!du’mri‘a."

ggngd 20.’ 0-24, is ac.!‘m' Wit
terms of the MOEF&CC noilfications dated 25.1.2016 and 3112 2021, as stated

fn para 25 above.

gg_; ¢ Expenses

Y. Petitioner has furnished the details of the distance to which fly ash hay been " *

transported from the generating station, schedule rates applicable for transportation
of fly ash, as notified by the State Governments along with details, including Auditor
certified accounts. These documents have been examined and accardingly, the total
fv ash transportation expenditure allowed 1o the Petitioner generating station wise
for the period 2019-22 is as per the table in para 38 above totalling to Rs. 30970403
lakh and the same shall be recovered from the beneficiaries of the respective

generaling stations in 6 (six) equal monthly instalmenis. ...

43, In the light of the above discussion and keeping in view that the Petitioner is
entitled for recovery of flv ash transportation charges, under change in law, as
additional OdM expenses, we permit the provisional billing ar 90% of the fly ash

and ,'jr_c ﬂgﬂt‘,{fﬂﬂrﬁw mﬂg,{f Py rhe Sme crcmrdmj_rh This_is, however, subject to

pridenc mﬁﬂwmuﬂmummmhﬁwm
in respe eneraling stations of the Petitioner, in terms of Regulation |3 of the

2019 Tariff H.-:fufﬂﬁnm

47 In line with the above decision and since the Petitioner has heen permitted to

recover the fly ash transportation cost as “additional O& M expenses . for the period

2009-24, in exercive of the regulatory powery under Section TV ia) of the Aet, we

permit the recovery of these charges, along with carrving cost, at the rate of interest
i - as specified, in terms of Regulation 10 (7) of the 2019 Tariff Resulations ™

A copy of the Ld. CERC's Order dated 28.10.2022 in Petition No. 205/MP/2021 is
attached herewith as Annexure-3,

¢) Further, the issue of monthly recovery and the procedure for recovery of costs has been
treated as no more res-integra as the Hon'ble CERCs Order dated 22.03.2021 in Petition

0. 405/MP/2019 has already put in place a robust mechanism of monthly recovery with
ual reconciliation. Even though the said Petition was filed with respect to a power
project under Section 63 of the Act and there was no mechanism suggested by the PPA,
the Hon'ble CERC devised a mechanism for expeditious recovery ol such expenditure to

G

!
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d)

)

f

g

h)

avoid unnecessary burden on generator and beneficianies.

In this regard, it is submitted that there is no prohibition either in the 2020 OERC
Regulations, nor the 2014 OERC Regulations or otherwise which restricts this Hon'ble
Commission’s power to adopt or devise a mechanism similar to the mechanism as

formulated under the aforesaid Orders of the Hon'ble CERC.

In fact, this Hon'ble Commission has already allowed ash transportation charges claimed
for pass through to GRIDCO in its petition for approval of ARR for FY 2023-24 and true-
up for FY 2021-22, In para. 415 of Hon’ble Commission’s Order dated 23.03.2023 in
Case No. 78 & 79 of 2022, thus Hon'ble Commission has allowed pass through of Rs.
219.63 Crore (including interest) in the ARR of GRIDCO for the FY 2023-24
towards payment of ash transportation charges claimed by NTPC, In doing so, this
Hon"ble Commission has also relied on the Hon'ble CERC's Order dated 28.10.2022 in
Petition No. 205/MP/2021. It is submitted that the Petitioner's project must be treated at
par with NTPC's power plants with respect to pass through of ash transportation cost and
fly ash utilisation expenses since the 2016 and 2021 Notifications apply equally 10 OPGC
and NTPC.

Similarly, the Hon'ble Kerala State Electricity Regulatory Commission (KSERC) has
recently allowed the Kerala State Electricity Board an additional expense of Rs, 0.15 per

unit towards fly ash transportation charges. In this regard, reference may be had 1o para.
6.57 of the KSERC’s Order dated 25.06.2022 in O.P. No. 11/2022.

[t3s submitted that, the Government of India issued the Tariff Policy. 2016 on 28.01.2016

and inter-alia stipulated as follows: -

“h) Multi Year Tariff

4) Uncontrollable costs should be recovered speedily to ensure that future
consumers are not burdened with past costs, Uncontrollable costs would include
(but not limited 1a) firel costs, costs on account of inflation, taxes and cess,

variations in power purchase unit costs including on account of adverse natural
evenrs. ”

Further, Ministry of Power, Government of India vide its Notification dated 22.10.2021

QPGC Petition for Ash Transportation Charges* Recovery l | 19
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has notified Electricity ( Timely recovery of Costs due to Change in Law) Rules 2021 for
early liquidation of the additional tariff on account of Change in Law. The aforesaid

Notification is attached as Annexure-4.

Ash transportation cost and utilisation expenscs is in the nature of @ recurring, revenue expense.
The Petitioner submits that the said expense is being incurred on account of the 2016 and 2021
Notifications, which qualify as compliance with law/ Change in Law evenL While finalising
the normative O&M expenses under its Regulations. the Hon'ble CERC has not considered fly
ash transportation cost. This Hon'ble Commission has, along the same lines. notified the 2014
and the 2020 OERC Regulations, whereunder the fly ash transportation cost has not been
considered in normative O&M expenses. In a similar situation, the Hon’ble CERC has
repeatedly allowed recovery of the fly ash transportation costs as additional O&M expenses in
exercise of its regulatory powers. Further, this Hon'ble Commission has also approved NTPC's
claim for flv ash transportation cost in GRIDCO’s ARR Order for FY 2023-24 dated

23.02.2023. Hence. a similar dispensation may kindly be allowed in OPGC's case,

In this regard, reference may be had to the Hon'ble Supreme Court’s Constitutional Bench
Judgment in PTC India Limited vs. CERC, 2010) 4 SCC 603, wherein it was held that the
regulatory power of the Hon'ble CERC as envisaged under the Act can be exercised even when
no regulations are framed on a given subject, The Hon'ble Supreme Court 1n Energy Watchdog
vs CERC & Ors.. (2017) 14 SCC 80, has categorically held that the Hon’ble CERC has the
power to frame a procedure, if the Regulations are silent or do not provide a specific
methodology. The same regulatory powers are vested in this Hon’ble Commission as well under
Sections 86(1)(a) and 86(1)(b), which may be kindly exercised in an appropriate case like the

present one.

In any case and without prejudice to the foregoing, it is submitted that the *Power to Relax” can
be invoked by this Hon"ble Commission, if the Regulations, in any manner cause hardship 1o a
party in peculiar facts and circumstances. In this regard, reference may be had to Regulations

7.13 and 7.14 of the 2014 OERC Regulations and Regulations 49 and 50 of the 2020 OERC

ﬁﬁgulaﬂan& which empower this Hon'ble Commission to exercise its Power to Relax’ Power
%

..‘:ﬁi‘f&cmuw Difficulties. The said provisions of the respective Regulations are reproduced

S T
S nder:
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A. OERC (Terms and Conditions for Determination of Generation Tariff) Regulations,
2014

"POWER TO RELAX

7.13 The Commission. for reasons to be recorded in writing, may relax any of the
provisions of these regulations on its own motion or on an application made before it
by an interested person,

POWER TO REMOVE DIFFICULTY

T A4 1 any difficulty arises in giving effect to the provisions of these resularions, the
Commission may. by order, make such provision not inconsistent with the provisions
of the Aet or provisions of other regulations specified by the Commission, as may
appear to be necessary for removing the difficulty in giving effect 1o the objectives of
these regulations,

B. OERC (Terms and Conditions for Determinatio

2020
“49. POWER TO RELAX

(1) The Commission, for reasons to be recorded in writing, may relax any of the
provisions of these regulations on its own motion or on an application meade before it
by an interested person,

30. POWER TO REMOVE DIFFICULTY

(1) If any difficulty arises in giving effect 1o the provisions of these regilations, the
Commission may, by order. make such provision not inconsistent with the provisions
of the Act ar pravisions of other regulations specified by the Commission, as may
appear ta be necessary for removing the difficulty in giving effect to the objectives of
these regulations.

47. In this regard. the ambit and scope of ‘Power to Relax" provisions of a delegated legislation
have been interpreted by various Courts and the Hon'ble Appellate Tribunal in a catena of
cases, It is settled position of law that *Power to Relax” can be invoked if the Regulations in

any manner cause hardship to a party. Reliance is placed on the Hon'ble Tribunals Judgment

24.03.2015 in BSES Yamuna Power Limited vs. CERC' & Ors., Appeal No. 55 of 2013,

6.05. 26.08. In this case. the Hon'ble APTEL upheld the exercise of "power to relax’

Hon’ble CERC to allow NTPC to recover additional O&M expenses on account of pay
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that a new/ recurring expense has not been considered while fixing normative O&M expenses
tor the control period.

Ash Utilisation Efforts by OPGC

48. By way of a background, OPGC suffers from the following locational constraints with regard

1o fly ash utilization, which are as follows:

a)  OPGC’s power plant is situated in the remote location of Village Bansharpalli in =~

Jharsuguda District, Odisha, where there is a heavy concentration of thermal

generating stations and therefore a high availability of fly ash but very few industries
that use {1y ash.

b)  Further. OPGC's power plant is situated in the extreme end of the Hirakud reservoir.
The power plant is situated at a remote location approximately 30 kms, away from the
nearest State Highway (SH 10-Biju Express Highway), around 20 kms. away from the
nearest National Highway (NH-49), and more than 400 kms. away from the nearest
sea-port (Paradip/ Gopalpur), Further, there is no big road infrastructure activity or
major cement industry (apart from one cement plant) in the power plant’s vicinity,
Moreover, there are no large stone quarries. nor has OPGC been alloued a suitable

mine void filling space in the vicinity either.

Most of the power plants located in Odisha. Chhattisgarh. Uttar Pradesh., Madhya

Pradesh and Assam that are located in coal bearing areas have difficulty in utilizing

even 50% of their fly ash generation, The absence of many cement plants or any major

fational highway construction in the vieinity, leads to low fly ash utilisation from the

OPGC’s power plant.

Despite the foregoing disadvantages, OPGC has made hong fide efforts to facilitate 100% My
ash utilization. However, despite its best efforts. the practical impediments beyond OPGCs
control have made it impossible for OPGC to achieve 100% fly ash utilization. In this

the various steps taken by OPGC towards utilization of fly ash are set out below:

regard,
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i)

b)

c)

d)

€)

g)

h)

i)

OPGC has installed its own Hly ash brick plant with production capacity of 10,000
bricks per day. and steps have been taken to utilize the bricks so manufactured in all

the ongoing and upcoming construction activities of the OPGC.

The OPGC supplied 1ly ash during FY 2016-17 for construction ol fly over in
Belpahar, by extending transportation cost of INR 150/- per MT.

OPGC has entered into an agreement with Visveswariva National Institute of

Technology, Nagpur to devise technological advancements for enhancing ash 2

percentage up to 90% in brick production and for geopolymeric use of ash in road

construction,

OPGC has made provisions for adequate quantity of dry ash and supplying ash free of
cost,

Transportation cost of INR 150/~ per MT has been extended for enhancing ash
utilisation in areas of manufacturing of ash brick. other Fly Ash based products.

cement/ asbestos manufacturing and road construction.

OPGC has been conducting various ash utilisation awareness campaigns in the nearby
community.

Strong initiative has been taken to identify stone quarries in the vicinity

Using ash in construction of embankment for ash pond as well for rising of bund hei ght

for ash pond in place of precious earth.

OPGC has also awarded a consultancy order to C-FARM (Centre For Fly Ash
Research & Management) headed by Dr. Vimal Kumar (Former Mission Director &
Head. Fly Ash Unit. DST, Gol) for sciemific and technical advice for obtaining

“Consent for mine void filling with Fly Ash”, C-FARM is continuously deliberating

CIL)). as well as with Central Mine Planning & Design Institute Limited (CMPDI),

on behall’ of the OPGC for allotment of mine void for stowing with fly ash.

-~
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1y OPGC is also deliberating with ZAAK Technology, Berlin for establishment of Fly

Ash to sand conversion plant at its Project site for utilizing ash as one of the inputs.

k) Considering OPGC plant’s location (Pit Head), mine void back filling of ash is the
prime means of utilization by which OPGC can achieve 100% ash utilization. For this
reason, OPGC has been continuously following up with Mahanadi Coalfields Limited
for allotment of mine void, however the allotment of mine void has vet not been
materialized. The steps taken, so far, are as follows,

L There was a progress on mine void allotment in the year 2006. With the support
from Regional Office, MoEF and Odisha State Pollution Control Board
(OSPCB). MCL consented to allot Lilari mine void 1o OPGC. Subsequently, in
July 2007, MCL accorded consent for taking up Environmental Impact
Assessment (EIA) & Feasibility Study for back filling in the void based on
which OPGC engaged CSIR-Central Institute of Mining and Fuel Research
(CIMFR) 10 conduct the studies in October 2007. During the course of the E1A
study, the consent given to OPGC was withdrawn by MCL unilaterally vide their
letter No MCL-3185/13.02.2008 stating “the life of Lilari Mine is extended with
ten more years”™. Thereafier, OPGC has been pursuing MCL time and again
involving regulatory as well as GoO 1o reconsider the withdrawal or consider

allotting any other mine void near to OPGC site, but there has been no progress,

i, On 05.06.2010, OSPCB suggested back filling of OPGC fly ash in Belpahar
Open Cast Mines (BOCM) mine void of MCL as an alternative solution to the

allotment of Lilari mine void but no proactive action has been taken so far from
MCL side.

¥

In response to the letter of Director (Operation), OPGC dated 24.08.2013,
Director (Tech. P&P), MCL negated the request on the ground of proposed
BOCM expansion towards dip side and no scope to back fill ash in running mine,
even though OPGC proposed for a partition bund to separate the void space from

active mine for ash back flling.
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v,

vi,

Vii.

vili,

ix.

OPGC Patition for Avh Tramsportation Charges ' Recaver \

In accordance with the decision taken in the high-level meeting held on
13.12.2013 under the Chairmanship of Chief Secretary, Go(), directions for
allotment of BOCM mine void o OPGC were issued to MCL on 03.04.2014 by
Department of Environment & Forest, GoO. The said directions were for taking
expeditious steps on this front. However. there has not been any progress as yel.

OPGC vide Letter No. 8375 dated 13.11.2018 had requested  Director
(Tech/P&P). MCL for allotment of BOCM mine void for backfilling of ash,
however there was no response from the side of MCL.

OPGC vide letter dated 10.08.2020 had again requested Director (Tech/P&P),
MCL for allotment of BOCM mine void for backfilling of ash. However,
Director Technical, MCL vide letter dated 28.08.2020 turned down the proposal
stating integration of Lakhanpur-Belpahar-Lilari mines and extraction of further
seams from these mines.

In another letter dated 29.07, 202) + OPGC further requested Director Technical
of MCL for allotment of mine void/ concurrent filling. The request was also
turned down stating the reason of further avai lability of seam below.

OPGC sources entire coal from MCL mines for its Units | & 2 since its
inception. Coal being supplied has high ash content, i.e.. from 40%-45%, The
utilization of this huge quantity of ash has significant cost implication.

A task force has been created by committee comprising representatives from the
Central Electricity Authority (CEA), MoEF, Ministry of Mines. CIL, CIMFR.
CMPDL, Central Pollution Control Board (CPCB) & NTPC. The task force has
listed Rampur Colliery as one of the abandoned mines for backfilling of ash
nearest to OPGC. In response to the letier of CEA for a feasibility report on mine
void filling, OPGC has made a preliminary survey and has found that the
Rampur underground mine is at 4 distance of around 25 km. from the plant and
can accommodate ash generated from OPGC fora period of' 5 years and it is also

feasible for OPGC 1o dispose ash in the mentioned miine voidh OPGC has also
i i
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proposed the name of BOCM to CEA which can meet the ash utilization
requirement of OPGC for at least a period of 10 years. However, there is no
response from the committee.

OPGC's Ash Utilisation Performance

50.  Ash utilisation of OPGC Units | & 2 since FY 199920 till FY 2015-16 is provided in Table-

| below.
Table-1 (Ash Utilisation of Units 1 & 2)
FY Ash Produced (MT) | Ash Utilized (MT) | % of Ash Utilized |
2015-16 1 162985 238884 20.54
2014-15 897588 203398 23
2013-14 1080583 147560 14
201213 1109346 ; 180129 " 16
I 2011-12 1047806 175425 17
2010-11 1111512 307447 28
2009-10 1052871 241754 23
2008-09 1110644 ! 255742 23
2007-08 1087544 ' 169427 ' 16
2006-07 1123888 146430 13
2005-06 1057333 | 70074 7
2004-05 1076700 148994 14
2003-04 890053 66517 7
2002-03 849678 | 19140 . 2
2001-02 966477 5196 1
2000-01 1007600 30673 N
L 1999-20 1127600 100100 9
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Table-2 (Ash Utilisation of Units | & 2)

FY Ash Produced (MT) | Ash Utilized (MT) | % of Ash Utilized
202223 1150353 464849 30,41
202122 1164864 303200 3461 i
202021 1096385 730990 66.67
2019-20 939201 624395 66,50
3018-19 1014085 343411 33.86
3017-18 1096143 607344 5541 |
201617 1237357 434735 .13 |

52.  Ash utilisation details of OPGC Units 3 & 4 since COD of the Unit #3 on 03.07.2019 (in FY

2019-20) ill FY 2022-23 is given in Table-3 below.

Table-3 (Ash Utilisation of Units 3 & 4)

33.  Further, plant wise details of ash produced and its utilisation for different activities such as land
development. supply to cement & other manufucturing industries with ash as an input material,
bricks manufacturing, ash dvke raising, roads/ rail embankment, mine filling and other
activities as submitted to CEA in the prescribed format for the period since FY 2016-17 is
attached as Annexure-5 (Colly.). In the meantime, OPGC has formulated ns ash Utilisation

| Ash Utilized _
FY Ash Produced (MT) _ % of Ash Utilized
(MT)
2022-23 2823724 657506 2329
2021-22 2420650 578046 2388
2020-21 2125576 184577 2230
2019-20 1233724 213978 1734

Policy, which has been annexed to this Petition as Annexure-6.

54.  Plant-wise details of actual ash transportation expenses incurred by the Petitioner in its Units |

vf{ Y ‘.y
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, and Units 3 & 4 against ash utilisation (including quantities) for the period since FY 201 6-
}/‘:_ ;‘_ﬁnu;ﬁ 2022-23 are provided in the Tables 4 & 5 below.
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Table-4
Ash Transportation Cost Incurred in OPGC Units 1&2

55.  Itis 1o mention here that, during FY 2019-20 and FY 2020-21, fly ash from Units 3 & 4 were
utilized in low lying area adjacent to the Ash Silo and hence no additional cost was

incurred towards ash transport cost. Accordingly, the same has not been claimed here.

36. It is humbly submitted that since FY 2016-17 till FY 2022-23, OPGC has spent Rs
2.85.84.493/- towards Ash Transrmrtalmn( ast for Utilisation of Ash of Units | & 2. Similarly,

20" Petition far Ash Transportation ¢ harges” Recover o an 25

Ash Qty Transport Total Ash
GST Amount -
FY Transported Expenses (Rs) Transportation Cost
(MT) (Rs) (Rs)
2022-23 10,787 20,50,115 3.69,021 34.19.136
2021-22 13,394 2009182 3.61.653 23.70.835
202021 11,695 17.54,326 3.15.778 20.70.104
2019-20 18.664 27.99.676 503941 | 33,03.617
2018-19 25,004 38.99,163 7.01.849 | 46.01,012
2017-18 18.014 27.02.181 486393 | 31.88,574
2016-17 60,063 90,09.505 16,21.711 1.0631.216
Total 1,58,611 2,42,24,148 43,60,346 [ 2,85,84.493
Tahle -5
Ash Transportation Cost Incurred in OPGC Units 3&4
Ash Qty Total Ash |
Transport GST Amount
FY Transported Transportation
Expenses (Rs) (Rs)
(MT) Cost (Rs)
2022-23 11.81.951 3,70.31,088 18,51.554 3.88.82.642
T 2021-2 3.52.662 7.70.28.736 38.51,437 8.08,80.173
Total 15,34,613 11,40,59,824 5702991 | 119762815

Eklfcw% B iamy 31!\‘1?’*{’:‘*2___.



57.  Inaddition 1o the Ash Transportation Cost, OPGC has incurred Rs 2,26.34 440/~ towards Ash
Utilisation for both Units 1 & 2 and Units 3 & 4 as given in the Table below:

Table-6 (Ash Utilisation Expenses Other than Transportation Cost)

e i Ul'iﬁ 1&2 Units 3& 4 Tml |
(Rs) (Rs) (Rs)
2016-17 24.31,902 - 24,31,902
2017-18 8.133 - 8.133
2018-19 16,36.045 - 16,36,045
_ 2019-20 41.24.068 - 41.24.068
[ 2020-21 46,60,394 : 46.60,394
2021-22 15,36,705 241,642 17.78.347 |
[ 202223 13,92.759 23.48,943 37.41,702 g
TOTAL 1,57.90.006 25,90,585 1.83.80,591 é
58.  GRIDCO is well-aware of the aforesaid expenses, including by way of OPGC's Petition dated A
24.11.2021 in Case No, 99/2021. In the said Petition. OPGC has clearly made a mention that it
is offering a fly ash transportation cost of INR 150/MT to cligible user agencies in compliance E
with the 2016 Notification.
A copy of excerpt of OPGC’s Petition dated 24.11.2021 in Case No. 992021 is anached i
herewith as Annexure-7.

—?
59.  Future Plan for Ash Utilisation: The Petitioner has made best of its efforts towards the :
maximization of fly ash utilization in order to reduce the cost of transportation of the same. The
Action Plan of OPGC for 100% average fly ash utilization for the 1" compliance cycle as per
the 2021 Notification and the initiatives for the same are attached herewith as Annexure - 8.

It is respectfully prayed that the Petitioner kindly be permitted to recover the said expenditure

from the sole beneficiary, GRIDCO. Further. for the future period, to avoid accumulation of
outstanding dues and interest liability on this account. it is prayed that the same may be allowed

Zai be recovered on a monthly basis as the Petitioner would continue to incur substantial,

¥ o\~

ing revenue expenditure in view of the 2021 Notification. Hence, the deferment of this

till the end of the tariff period will result into issues such : W voidable carrying

[
& /
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cost/ interest on the deferred amount: adverse cash fTow issues for the Petitioner: and ultimately .
& tarif¥ shock if the deferred expense is allowed in one go at the end of the control period. This
is apparent from the following table:

Table-T
| S5 ) OPGC 1&2 | OPGC 3&4 Total Amount
No. o (Rs) (Rs) (Rs)
Ash Transportation
Expenses from FY 2016- 2.85.84.493 11,97.62.815 14.83.47.308
17 1o FY 2022-23. l
Other Expenses towards |
2 Ash Unahisation from FY 1.57.90,005 25,90,585 | 1.83.80.590
2016-17 to FY 2022-23 |

61.

62,

63.

QPGC Petition for Ash Transporiation Charges” Recovery

Pertinently. OPGC has not earned any revenue from sale of fly ash or fly ash products so far,
as there is no demand for the same in the nearby areas. As 4 result, a separate account has not
been created to keep record of revenue eamed and utilisation of that revenue for developing the
infrastructure for promoting ash utilization.

In order to explore sale of fly ash through transparent bidding process, Expression of Interest
(EOT) dated 11.09.2017 was published on 17.02.2018 in a vernacular newspaper (Dharitri).
This was done with the intention to comply with the 2016 Notification. The same did not get

any response whatsoever from the user agencies.

A copy of the Expression of Interest (EOI) dated 11.09.2017. along with an excerpt of Dharitri
newspaper dated 17.02.2018. is attached as Annexure-9,

Further. as per Approved Note dated 10.04.2020. efforts were made to offer the fly ash free of
cost lo user agencies on an “as is where is” basis, with user agencies bearing the transportation
cost. To this end, NIT No. ITPS/CC-22/2020-21/02 dated 19.05.2020 and NIT No. ITPS/CC-
22/2020-21/04 dated 09.08,2020 were published on OPGC’s website. However, no interest was

wn by any user agency to bear the transportation cost either in view of the adverse locational
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21/04 dated 09.08.2020 is attached as Annexure-10 (Colly.).

Thereafter, in 2021, again OPGC released NIT No. ITPS/CC-22/2021-22/12 dated 12.10.2021
tor sale of flv ash to user agencies published on OPGC"'s website. Yet again, no user agencies
showed interest,

Copy of NIT No. ITPS/CC-22/2021-22/12 dated 12.10.2021 is attached as Annexure-11.

Hence. OPGC resorted to extending the transport cost to those user agencies who are mandated
to lift unutilised fly ash from thermal generators vide NIT No, [TPS/CC- 22/2022-23/17 dated
18.02.2023 and NIT No. ITPS/CC-22/2023-24/07 dated 25.07.2023.

PRAYER

In view of the aforesaid facts and circumstances. it is humbly praved that this Hon'ble
Commission may be pleased to:

(a) Admit the present Petition;

(b) A declaration from the Hon'ble Commission that compliance with the MoEF
Notification dated 25.01.2016 required the Petitioner to incur substantial expenditure in
terms of ash transportation cost and fly ash utilisation expenses;

(e} A declaration from the Hon'ble Commission that the issuance of MoEF Notifications
dated 25.01.2016 is a *Change in Law” event requiring the Petitioner to incur substantial
expenditure in terms of ash transportation cost and fly ash utilisation expenses;

(d) A declaration from the Hon'ble Commission that the 1issuance of MoEF Notifications
dated 31.12.2021 is a *Change in Law’ event requiring the Petitioner to incur substantial
expenditure in terms of ash transportation cost and fly ash utilisation expenses;

(¢) Permit recovery of additional expenditure on account of ash trangportation and ash
utilisation already incurred by the Petitioner from FY 2016-17 up to FY 2022-23, along

with carrying cost;




e e
e e

(2) Pass such further Order(s) as this Hon'ble Commission may deem fit in the facts and
circumstances of the case.

= | e \a Warny r——“‘-‘“‘?ﬂ*"‘*‘]

Petitioner I

Addl. General Manager (C & RA)
Odisha Powar Ganeration Corporaion Liv
Bhubaneswar

Place: Bhubaneswar

Date: 1:,“': OC“E:M.E, . 2023

OPGE Potition for Ash Transpartation Charges* Recovery 2
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THE GAZETTE OF INDIA ' EXTRAORDINARY [Part II—SEc. 3(ii}] .

MINISTRY OF ENVIRONMENT AND FORESTS
NOTIFICATION

New Delh, the 14th September, 1999

5.0. 763(E).— Whereas a draft notification containing
certain directions was published, as required by sub-
rule (3) ef rule 5 of the Environment (Protection)
Rules, 1986 under the notification of the Government of
India in the Ministry of Environment and Forests number
5.0, 453{E) dated 22nd May, 1998 inviting obiections and
suggestions from all persons likely to be affected
thereby, before the expiry of the peripd of sixty days
from the date on which the copies of the Gazette of
India containing the said notification are made
available to the public;

And, whereas, coples of the said Gazette were made
available to the public on the same date;

And, whereas, the objections and suggestions
received from the public in respect of the said draft
notification have pbeen duly considerd by the Central
Government;

Whereas it is necessary to protect the
environment, conserve top So0il and prevent the dumping
and disposal of fly ash discharged from coal or lignite
baszed thermal power plants on land;

And, whereas, there iz a need for restricting the
excavation of top scil for manufacture of bricks and
promoting the utilisation of fly ash in the manufacture
of building materiale and in construction activity
within a specified radius of fifty kilometers from coal
or lignire based thermal power plants:

And, Whereas, the Hon'ble High Court of qudicature,
Delhi vide its order dated 25th Augusc, 1999 in CWP No.
2145/99 Centre for Public Interest Litigation,K Delhi v/s
Union of India directed that the Central Covermwmetdte
publish the final notification in respect of fly ash on
or before 26Ch Octobper, 19495

Mow, therefore, 1in exercise ¢f the powers
conferred by sub-section (1), read with clause (v) of
sub-section (2) of section 3 and section 5 of the
Environment {(Protection) Act, 1986 (2% of 1986); and in
pursuance of the orders of the Hon'ble High Court, Delhi
gtated above, the Central Government hereby issues the
following directions which shall come into force on the
date of the publication of this notification, namely:-
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-

Use of fly ash, bottom agh or pond ash in the

manufacture of  brickse and other construction
activitiesg, -
(1) No person shall within a radius of fifty

(3)

(4)

4]

kilometers from cogal or lignite based thermal
power plants, manufacture clay bricks or tiles
or blocks for use in construction activities
without mixing atleast 25 per cent of ash (fly
ash, bottom ash or pond ash) with seil on weight
to weight baais.

The authority for ensuring the use of specified
quantity of ash as per para (1) above shall be the
concerned Regional Officer of the State Pollution
Control Board or the Pellution Control Committee
as the cagse may be. In case of non-compliance, the
sBaid authority, in addition to cancellation of
congent order issued Lo establish the brick kiln,
shall move the district administraticon for
cancellation of mining lease. The cancellation of
mining lease shall be decided after due hearing.
Tc enable the said authority toc verify the actual
use of ash, the thermal power plant shall maintain
month-wige records of ash made available to each
brick kilmn.

In case of non-availability of ash from thermal
power plant in sufficient guantities as certified
by the gaid power plant, the stipulation under
para {1} shall be suitably modified
(waived/relaxed) by the concerned State/Union
Territory Government.

Each ccal or lignite based thermal power plant
shall constitute a dispute settlement committee
which shall include the General Manager of the
thermal power plant and a representative of 211
India Brick and Tile Manufacture's Federation
(AIBTMF}. Such a committee shall ensure unhindered
loading and Ctransport of  ash without any undue
loes of time., Any unresolved dispute shall be
dealt with by a State/Unian Territory level
committee to be set up by State/Union Territory
Government comprising Member Secretary of the
State Pellution Control Board/Pollution Control
Committee, representatives of Ministry of Power in
the State/Union Territory Government and a
representative of ALBTMF.

Utilisation of aph by Therymal Power Plants,-

All ecoal or lignite based thermal power plants



THE GAZETTE OF INDIA : EXTRAORDINARY [Paser ll—ﬁg{ii]]

shall utilise the ash generated in the power plants as
follows:-

(2)

(4}

(5)

Every coal or lignite based thermal power plant
shall make available ash, for at least ten years

from the date of publication of this notification,
without any payment or any other consideration,
for the purpose of manufacturing ash-based
products such as cement, concrete blocks, bricks,
panels or any other material or for construction
of roads, embankments, dama, dykes or £for any
other construction activity.

Every coal or lignite based thermal power plant
commissioned subject to environmental clearance
conditions stipulating the submission of an action
plan for full utilisation of fly ash shall, within
a period of nine years from the publication of
this notification, phase out the dumping and
disposal of fly ash on land in accordance with the
plan. Such an action plan shall provide for
thirty per cent of the fly ash utilisation,
within three years from the publication of this
notification with further increase in utilisation
by atleast ten per cent points every year
progressively for the next six years to enable
utilisation of the entire fly ash generated in the
power plant atleast by the end of ninth year.
Progress in this regard shall be reviewed after
fiwve years.

Every coal or lignite based thermal power plant
not covered by para (2) above shall, within a
period of fifteen years from the date of
publication of this notificaticn, phase, out the
utilisation of £fly ash in accordance with an
action plan to be drawn up by the power plants.
Such action plan shall provide for twenty per cent
of fly ash utilipation within three years from the
date of publication of this notification, with
further increase in utilisation every year
progressively for the next twelve years to enable
utilisation of the entire fly ash generated in the
power plant.

All action plans prepared by coal or lignite based
thermal power plants in accordance with sub-para
(2} and (3) of para 2 of this notification, shall
be submitted to the Central Pollution Control
Board, concerned State Pollution Control
Board/Committee and concerned regional office of
the Ministry of Environment and Forests within a
period of six months from the date of publication
of this notification.

The Central and State Government Agencies, the
State Electricity Boards, the National Thermal
Power Corporation and the management of the
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{1)

(2)

thermal power plants shall facilitate in making
available land, electrieity and water for
manufacturing activities and provide access to the
agsh lifting area for prometing and setting up of
ash-bagsed production units in the proximity of the
area where ash is generated by the powsr plant.

Annual implementation report providing information
about the compliance of provisions in this
notification shall be submitted by the 30th day of
April every year to the Central Pollution Contreol
Board, concerned State Pollution Control
Board/Committee and the concerned Regional Office
of the Minisrtry of Environment and Forests by the
coal or lignite based thermal power plants.

Specifications for use of ash-baged produgtg.-
Manufacture of ash-based products such as cement,
concrete blocks, bricks, panels or any other

material or the use of ash in construction
activity such as in rocad laying, embankments or
uae as landfill to reclaim low 1lying areas
including back filling in abandcned mines or
pitheads or for any other use shall be carried out
in accordance with specifications and guidlines
laid down by the Bureau of Indian Standards,
Indian Bureau of Mines, Indian Read Congress,
Central Building Research nstitute, Roorkee,
Central Road Research Institute, New Delhi,
Building Materials and Technology Promcotion
Council, New Delhi, Central DPubklic Works
Department, State Public Works Departments and
other Central and State Government agencies.

The Central Public Works Department, Public Works
Departments in the State/Uniocn Territory
Governments, Development Authorities, Housling
Boards, Naticnal Highway Authority of India and
other construction agencies including those in the
private sector shall also prescribe the use of ash
and ash-based prcducts in their regpective
schedules of specifications and construgtion
applications, including appropriate standards and
codes of practice, within a period of four months
from the publication of this notification.
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{3} All local autherities shall specify in their
respective building bye-laws and regulations the
use of ash and ash-based products and constructicn
technigues in building materials, roads,
embankments or for any other use within a period
of four months from the date of publication of
this notification.

[F. No. 16-2/95-HSMD]
V. RATAGOPALAN, Ju. Secy.

Privied by the Mannger, Giowt. of India Pres, Ring Road, Mayapur:, New Dethi-110064
and Published by the Controller of Publications, Delhi-1 10034
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MINISTRY OF ENVIRONMENT AND FORESTS

NOTIFICATION
Mew Delhi, the 27th August, 2003

8.0. 97%(E)—Whereas a draft of certain amendments to the Government of India in the
Mimistry of Environment and Forests notification number S.0.763 (E) dated 14™
September, 1999 ° (hereinafter referred to as the said notification) which the Central
Government proposes to make under sub-section (1) and clause (v) of sub-section (2) of
section 3 of the Environment (Protection) Act. 1986 (29 of 1986) read with clause (d) of
sub-rule (3) of rule 5 of the Environment (Protection) Rules, 1986, were published in the
Gazette of India, Extraordinary, Part II, Section 3. Sub-section (i) dated the 6™
November, 2002 vide S.0. 1164 (E), dated the 5™ November, 2002 imviting objections
and suggestions from all persons likely to be affected thereby before the expiry of sixty
days from the date on which copies of the Gazette containing the said draft amendments
were made available to the public.

And, whereas copies of the said Gazette were made available to the public on 27"
November 2002;

And, whereas all the objections and suggestions received from all persons likely
to be affected thereby in respect of the said draft notification have been duly considered
by the Central Government;

Now, therefore, in exercise of the powers conferred by sub-section (1) and clause
(v) of sub-section (2) of section 3 of the Environment (Protection) Act, 1986 (29 of
1986) read with clause (d) of sub-rule (3) of rule 5§ of the Environment (Protection)
Rules, 1986. the Central Government hereby makes the following amendments to the
said notification, namely: -

AMENDMENTS
I. In the said notification, in the preamble, for the words "fifty kilometers”, the

words "one hundred kilometres™ shall be substituted.
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2 In the said notification, in paragraph 1, -
(a)  mn sub-paragraph (1). for the words "fifty kilometers”, the words "one hundred
kilometres' shall be substituted;
(b)  after sub-paragraph (1). the following sub- paragraphs shall be inserted, namely: -

"(1A) Every construction agency engaged in the construction of buildings
within a radius of fifty 10 one hundred kilometres from a coal or lignite based
thermal power plant shall use fly ash bricks or blocks or tiles or clay fly ash bricks
or cement fly ash bricks or blocks or similar products or a combination or
aggregate of them in such construction as per the following minimum percentage
(by volume) of the total bricks, blocks and tiles, as the case may be, used in each
construction project, namely:-

(1) 25 percent by 31" August 2004;
(i) 50 per cent by 31 August 2005;
(iii) 75 per cent by 31"  August, 2006; and

(iv) 100 per cent by 317 August 2007.

In respect of construction of buildings within a radius of 50 kilometres from a coal
or lignite based thermal power plant the following minimum per centage (by
volume) of use of bricks. blocks and tiles shall apply: -

(i) 50 percentby 31" August 2004;
(it) 100 per cent by 317 August 2005.

(1B) The provisions of sub-paragraph (1A) shall be applicable to all

construction agencies such as Housing Boards and those in the private sector
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builders of apartments, hotels, resorts and cottages and the like. It shall be the
responsibility of the construction agencies either undertaking the construction or
approving the dcsiﬁn or both to ensure compliance of the provisions m' sub-
paragraph (1A) and to submit such returns as may be called for and cnmpllant.c

reports to the State Government or Union territory ﬁdmlmsn'aum
(¢) for sub—paragi-apﬁ (2), the following sﬁB-péragraphé shall be substituted, namely: -

“(2) The authority for ensuring the use of speciﬁédlquanlity of ash as per
sub-paragraph (1) shall be the concerned Regional Officer of the State Pollution
Control Board or the Pollution Control Committee, as the case may be.

(2A) The concerned State Government shall be the enforcing and
monitoring authority for ensuring compliance of the provisions of sub-
paragraph (1A).";

(d) in sub-paragraph (3), for the words, brackets and figure “under para (1)" the
' words, brackets and figure “under sub-paragraph (1)" shall be substituted:

(e) after sub-paragraph (3), the following sub-paragraphs shall be inserted, -n.amel}-: -

“(3A) A decision on the application for manufacture of fly ash bricks.

block, and tiles and similar other fly ash based products shall be taken within

thirty days from the date of receipt of the application by the competent authority.

A decision on consent to establish the brick kiln shall be taken by the Pollution

Control Board or the Pollution Control Committee, as the case may be, within a
*  period of thirty days from the date of receipt of application by it.

W32 ooz —2.
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(3B) In case of non-compliance of the provisions of sub-paragraph (1) of
paragraph |, the competent authority. in addition to cancellation of consent order
issued to establish the brick kiln, shall move the district administration for
cancellation of the mining lease.

(3C) All authorities sanctioning or renewing any land, soil or clay mining
lease shall not grant such lease or extension of lease or renewal to clay brick.
block or tile manufacturing unit within a radius of one hundred kilometres of the
coal or lignite based thermal power plant in cases where the manufacturer does
not mix a minimum of 25 per cent by weight of fly ash or pond ash in the
manufacture of bricks or blocks or tiles. The cancellation of mining lease shall be
decided by the district administration after giving the holder of such lease an
opportunity of being heard. To enable the competent ﬁuthﬂrity to verify the actual
use of ash, the thermal power plant shall maintain month-wise records of ash
made available to each brick kiln, '

(D) It shall be sufficient compliance of this notification if within twehve
months from the date of issue of this notification, manufacturers of clay bricks.
blocks and tiles located within a radius of 50 to 100 kilometres of a coal or lignite
based thermal power plant comply with the provisions of sub-paragraphs (1) and
{2):

(f)  in sub-paragraph (4), after brackets and letters “(AIBTMF)”, the words “or a
representative of local brick kiln owners association, federation, group.” shall be
inserted;

(g)  after sub-paragraph (4), the following sub-paragraphs shall be inserted, namely: -

"(5) No agency, person or organization shall, within a radius of 100
kilometres of a thermal power plant undertake construction or approve design for
construction of roads or flvover embankments in contravention of the guidelines:
specifications issued by the Indian Road Congress (IRC) as contained in IR(

g | .T..",.".,-...W. T | s i B i [ S T I
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specification No. SP: 58 of 2001. Any deviation from this direction can only be
agreed to on technical reasons if the same is approved by Chief Engineer (Design)
or Engineer-in-Chief of the concerned agency or organization or on production of
a certificate of "Pond ash not available™ from the thermal power plant(s) (TPPs)
located within 100 kilometres of the site of construction. This certificate shall be
provided by the TPP within two working days from the date of making a request
tor ash.

(6) Soil required for top or side covers of embankments of roads or
flyovers shall be excavated from the embankment site and if it is nol possible to
do so, only the minimum quantity of soil required for the purpose shall be
excavated from soil borrow area. In either case, the topsoil should be kept or
stored separately. Voids created due to soil borrow area shall be filled up with ash
with proper compaction and covered with topsoil kept separately as above. This
would be done as an integral part of embankment project within the time schedule
of the project.

(7) No agency, person or organization shall within a radius of 100
kilometres of a coal or lignite based thermal power plant allow reclamation and
compaction of low-lying areas with soil. Only pond ash shall be used for
compaction. They shall also ensure that such reclamation and compaction 1s donc
in accordance with the bye-laws, regulations and specifications laid down by the
authorities mentioned in sub- paragraph (3) of paragraph 3.,

In the said notification, in paragraph 2,

for the marginal heading *Utilisation of ash by Thermal Power Plants”, the
marginal heading “Responsibilities of Thermal Power Plants™ shall be

substituted;,

Wzawufes -3
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(b)  for the opening words, “All coal or lignite based thermal power plants shall
utilise the ash generated in the power plants as follows: -”, “Every coal or lignite
based thermal power plant shall take the following steps to ensure the utilisation
of ash generated by 11, namely: -;

(¢)  insub- paragraph (1), -

(1) after the words “products such as cement, concrete blocks, bricks,
panels™. the words “or a combination thereof™ shall be inserted;

(i1)  the following shall be added at the end, namely: -

" The thermal power plants have to ensure availability of fair quantits
of ash to each user including brick kilns.”:

4. In the said notification, after paragraph 2, the following paragraph shall be
inserted, namely: -

“2A. Utilization of fly ash for reclamation of sea.

“Subject to the rules made under the Environment (Protection) Act, 1986,
(29 of 1986) reclamation of sea shall be a permissible method of utilization of flv
ash.”.

In the said notification. in paragraph 3, the following sub-paragraphs shall be
inserted. namely: -

"(2A) All agencies including the Central Public Works Department and
State Government agencies concerned with utilization of fly ash for construction
purposes shall, within three months from the 1¥ day of September, 2003 make
provisions for the use of fly ash and fly ash based bricks, blocks or tiles or
aggregates of them in the schedule of approved materials and rates.
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(2B) All agencies undertaking construction of roads or fly over bridges
including Ministry of Road Transport and Highways (MORTH), National
Highways Authority of India (NHAI), Central Public Works Department
(CPWD), State Public Works Departments and other State Government Agencies,
shall, within three months from the 1¥ day of September, 2003 -

a. make provisions in their tender documents, schedules of approved
materials and rates as well as technical documents, including those
relating to soil borrow area or pit as per sub-paragraph (7) ol

paragraph |; and

b. make necessary specifications/guidelines for road or fly over
embankments that are not covered by the specifications laid down by
the Indian Road Congress (IRC).” .

[F.No. 16-2/95-HSMD]
Dr. V.RAJAGOPALAN, Jt Secy.

Footnote:— The principal notification was published in the Gazette of India, Part {1
Section 3, sub-section (ii) vide S.0.763 (E) dated 14.9.1999.

Printed by the Manager, Govt. of India Press, Ring Road, Mayapuri, New Delhi-1 10064
and Published by the Controlier of Publications, Delhi- | 10034.
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MINISTRY OF ENVIRONMENT AND FORESTS
NOTIFICATION

New Delhi, the 3rd November, 2009
S.0. 2804(E).—WHEREAS, by nodfication of the Government of India in the

Ministry of Environment and Forests mumber S.0. 763(E), dated the 14" September, 1999
(hereinafter referred to as the said notification) issued under sub-section (1), clause (v) of sub-
section (2} of section 3 and section 5 of the Environment (Protection) Act, 1986 (29 of 1986),
the Central Govemment, issued directions for reswricting the excavaton of top soil for
manufacture of bricks and promoting the utilisation of fly ash in the manufacture of building
matenals and I construction activity within a specified radios of one hundred kilometers from
coal or lignite based thermal power plants;

AND WHERTAS, the term “fly ash™ means and includes all categories or groups of coal

ot lignite ash generated at the thermal power plant and collected by Clectrostatic Precipitator,

(H5P) or bag filters or other similar suitable equipments; bottom ash is the ash collected
scparately at the bottom of the boiler; pond ash 13 the mixture of ESP I'ly ash and bottom ash,
but, for the purpose of this noafication, the term “fly ash™ means and includes ail ash generated
such as Electrostatic Precipitaror (ESF) ash, dry fiy ash, bottom ash, pond ash and mound ash as
the objective is to utilise all the ashes;

AND WHERLAS, there is a need for restncting the excavation of top soil for
manufacture of bricks and for other works which involve use of top soil and promoting
utilisation of fly ash produced by coal or lignite based thermal power plants incloding captive
power plants and co-generation plants in the manufacture of buwlding materials and construction

acHvity;

AND WHEREAS, it was observed that there was & gradual increase in the use of fly ash
in the manufacture of fly ash bricks or products from sbout 1.5 million ronpe i 2002-2003 o
3.19 million tonne in 2006-2007 which needs to be further encouraged for achieving the ultimare

objective of conservaton of tep soil and minimise environmental pollution caused due to fly ash;
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AND WHEREAS, i i ohserved that constmedon agenéies s yet to-ackieve their
targets of utilization of fly ash based products even after the 31" August, 2007, the date
prescribed for 100% utilisdtion of fly ash based products in the said notification of 1999 and.it is
also observed that many thermal power statioas or plants are also yet to achieve the targets
drawn up in their acton plans;

AND WHEREAS, the representations of the brick kiln owners were considered with
regard to transporting of fly ash over a long distance and also the logistics involved including the

energy cost;

AND, WHEREAS, the issue has been examined by the Government of India in the
Ministry of Environment and Forests;

AND WHEREAS, the Central Government is of the opinion that the said notification
should be amended;

AND WHEREAS, clause (3) of sub-rule (3) of rule 5 of the Environment (Protection)
Rules, 1986 provides that whenever the Central Government considers that prohibition or
restoictions of any industry or carrying on any processes or operation in any area should be
mmposed, it shall grve notice of its intention to do so;

AND WHEREAS, a dmft of amendment to the Govermment of India, Ministry of
Faovironment and Forests notification no. 8.0.763 (E), dated the 14th September, 1999 duly
amended vide notification No. §.0. 979 (E), dated the 27" August, 2003 (hereinafter referred to
as the said notification) which the Central Government proposes to make under subsection (1),
clanse (v) of sub-section (2) of section 3 of the Environment (Protection) Act, 1986 (29 of 1986)
read with clause (d) of sub-rule (3) of rulc 5 of the Environment (Protection) Rules, 1986, were
published in the Gazette of India, Exteaordinary, Part IT, Section 3, Sub-section (ii) dated the 6*
November, 2008 side S.0. 2623 (F), inviting objections and suggestions from all persons likely to
be affected thereby before the expiey of sixty days from the date on which copies of the Gazette
containing the said draft amendments were made available to the public.

AND WHEREAS, copies of the said Gazette were made available to the public on the
day of 6™ November 2008;
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AND WHEREAS, the objections and suggestions received from various persons of
agencies likely to be affected thereby 1n respect of the said draft nonfication have been duly
considered by the Central Government in the Ministry of Environment and Forests;

Now, therefore, in exercise of the powers conferred by sub-section (1) and clause (v) of
sub section (2) of section 3 of the Environment (Protection) Act, 1986 (29 of 1986) read with
clause (d) of sub-rule (3) of rule 5 of the Environment (Protection) Rules, 1986, the Central
Government hereby makes the following amendments to the said notification, namely: -

AMENDMENTS
1. Throughour the said notification, save as otherwise expressly provided and unless the context
otherwise requires, for the word “ash™ wherever it occurs, the words ""ﬂy ash” shall be
suhclhmted

2. In the sad nonficanion, in paragraph 1,—

(4) for sub-pasagraph (1), the following shall be substituted, namely:-
“(1) use of fly ash based products in construction activities”;
(b) for sub-paragraphs (1A) and (1B), the following sub-paragraphs shall respectvely be
substituted, namely:

“(1A) Every construction agency engaged in the consttuction of buildings within a radius of
hundred kilometers from a coal or lignite based thermal power plant shall use only fly ash based
products for construction, such as: cement or conczete, fly ash bricks or blocks or nles or clay fly
ash bricks, blocks o tiles or cemenr fly ash bricks or bricks or blocks or similar products or a
combination or agpregate of them, in every construction project.

{1B) The provisions of sub-paragraph (1A) shall be applicable to all construction agencies of
Central or Statc or Local Government and private or public sector and it shall be the
responsibility of the agencies either undertaking construction or approving the design or both to
ensure compliance of the provisions of sub-paragraph (1A) and to submit annual returns to the
concerned State Pollution Control Board or Pollution Control Committee, as apphcable”;

(c) after sub-paragraph (1B), the following sub-patagraph shall be inserted, namely:—



[ W —=vE 3(i) ) WA W AT ; ST
“(1C) Minimum fly ash content for building materials or products to qualify as “fly ash based
products” category shall be as given in the Table 1 below:

Table I
Serial Building Materials or Products Minimum % of fly ash by
Number - weight
0) _ @ B
1. Fly-ash bricks, blocks, tles, etc. made with fly { 50% of total input materials

ash, lime, gypsum, sand, stone dust etc. (without
clay). ; '
2. | Paving blocks, paving tiles, checkez Gles, mosuic | Usage of PPC, (1S-1489: Part-1)
tiles, roofing sheets, pre-cast elements, etc. | or PSC (IS-455) or 15% of

wherein cement is used as binder. QPC (18-269/8112/12269)
; . content.
3. Cement. ' 15% of total raw matenals
4, Clay based building materials such as bricks, | 25% of total raw materials.
blocks, tiles, etc.
5. Concrete, mortar and plaster. . Usage of PPC (IS-1489: Part-1)

or PSC (IS-455) or 15% of
OPC  (1S-269/8112/12269)
conient.

(d) in sub-patagraph (2), for the brackets and number “(1)”, the brackets, umber and letter
“{1Cy" shall be substinited and the number of sub-paragraph (2) shall be substituted by 1{D);

~ (¢) in paragraph (24), the mph 1{A) shall be substirated by 1(A) i;ftd 1(B) and the
amended paragraph 2(A) is to be numbered as 1(E);

(f for sub-paragraphs (3) and (3A), the following sub-paragraphs shall respectively be
substituted, namely:—

“(3)  In case of non-availability of fly ash from thermal power plants in sufficient quantities as
certified by the said power plants, within 100 km of the site, the stipulation under sub-paragraph
(1A) shall be suitably modified (waived or relaxed) by the concerned State Government or Union
ternitory Government level monitoring committee mentioned elsewhere in this notification.

(3A) A decision on the application for manufacture of fly ash bricks, blocks and tiles and similar

other fly ash based products shall be taken within thirty days from the date of receipt of the
application by the concerned State Pollution Control Board or Pollution Control Committee.”;

g doPE
! - "

. (X¥and (3D) shall be omitied;

b
- 4

39166, fos- 1

48




49

16 THE GAZETTE OF INDIA : EXTRAORDINARY [Parr 11—Sec. 3(i)]

e e e ——
(h) for sub-paragraphs (4) and (5), the following sub-paragraphs shall be substituted, namely:-

“(4) Fach coal or lignite based thermal power plant shall constitute a dispute settement
committee which shall include the General Manager of the thermal power plant and a
representative of the relevant Construction and Ay ash Brick Manufacruring Industry Association
or Body, as the case may be and such a Committee shall ensure unhindered loading and
transport of fly ash in an environmentally sound manner without any undue loss of time. Any
unresolved dispute shall be dealt with by the concemed State or Umion termitory Government

level monitonng committec mentioned elsewhere in this notification.

(5) No agency, pcr;:m or organization shall, within a radius of hundred kilometers of a thermal
power plant undertake construction or approve design for comstruction of roads or fyover
embankments with top soil; the guidelines or specifications issued by the Indian Road Congress
{IRC)) as contained in IRC spectfication No. SP: 58 of 2001 as amended from time to nme,
regarding use of fly ash shall be followed and any devadon from this direction can only be
agreed to on technical reasons if the same is approved by Chicf Enginecr (Design) or Engineer-
n-C huef of the concerned agency or vrganisation or on production of a certificate of “fly ash not
.Hwi.lablu" from the thermal power plant(s) (TPPs) located within hundred kikometers of the site
of construction and this certificate shall be provided by the PP within two working days from
the date of receipt of a request for fly ash, if fly ash is pot available”™;

1) in sub-paragraph {(6), for the words “Veids created due to soil horrow area shall be flled
up with ash with proper compaction and covered with topsail kept sepatately as above and this
would be done as an integral part of embankment project within the time schedule of the
project”, the words “Voids created at soil borrow area shall be filled up with fly ash with proper
compaction and covered with topsoil kept scparately as above and this would be done as an
integral part of embankment project” shall be substituted,

{j) for sub-paragraph (7), the following suly-paragraphs shall be supstituted, namely:—

“{7) No agency, person or organisation shall wathin a tadius of hundred kilometets of a coal or
lignite based thermal power plant undertake or approve or allow reclamation lmld compaction of
low lying arcas with soil, only fly ash shall be used for compaction and reclamation and they shall
also ensure that such reclamation and compaction 15 done in accordance with the specifications
and guidelines laid down by the authorities mentioned in sub-parageaph (1) of paragraph 3.
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(8)(i) No person or agency shall within fifty kilometers (by rmr.l} from coal or lignite based
thermal power plants, undertake or approve stowing of mine without using at lease 25% of fly
ash on weight to weight basis, of the total stowing materials used and this shall be done under
the guidance of the Director General of Mines Safery (DGMS),

Provided that such thermal power stations shall faclitate the availability of required
quality and quantty of fly ash as may be decided by the expert committee referred in sub-
paragraph (10) for this purpose.

(ii) No person or agency shall within fifty kilometers (by road) from cosl or lignite based thermal
power plants, undertzke or approve withour using at least 25% of fly ash on volume to volume
basis of the total materials used for external dump of overburden and same perceniage in upper
benches of back filling of opencast mines and rthis shall be done under the guidance of the
Director General of Mines Safety (DGMS);

Provided that such thermal power stations shall facilitate the availability of required
quality and quantity of fly ash s may be decided by the cxpert committee reférred in sub-

paragraph (10} for this parpose.

(9) The provisions contained in clauses (i) and {ii) of sub-paragraph (8) shall be applicable to all
mine agencics under Government, public and private sector and o mines of all minerals or
metals or items and it shall be the responsibility of agencies either undertaking or approving the
external dump of overburden, backfilling or stowing of mine or all these actvides to ensure
compliance of provisions contained in cavses {ij and (i) of sub-paragraph (8) and to submit
anmual returns to the concerned State Polluton Ceatrol Board or Poliution Control Commurtee
as applicable.

(10) The Ministry of Coal for this purpose shall constunite an expert committee comprising of
representanives from Fly Ash Unit, Department of Science and Technology, Minstry of Science
and Technology, Director General of Mines Safety (DGMS), Central Mine Planning and Design
Insnrute Limited (CMPDIL), Ministry of Environment and Forests, Ministry of Power, Ministry
of Mines and the Central Institute of Mintng and Fuel Research (CIMIR), Dhanbad; the
Commuttee shall also guide and advise the back filling or stowing in accordance with the
provisions contained in sub-patagraphs (8) (1), 8 (ii) and (9), and specifications and guidelines laid
down by the concemed authorities as mentioned in sub-paragraph (1) of paragraph 3.
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(11) The concerned State Government or Union tetritory Gavunm:t shall be the enforci
and monitoring authority for ensuring compliance of the provisions of sub-paragraphs (8)(i) and
(8} {i")";

3. in the said notification, in paragraph 2,—

(a) for sub-paragraphs (1), (2} and (3), the following sub-paragraphs shall be substituted,

mamely:—

(1) All coal or lignite based thetmal power stations would be free to sell fly ash to the user
agencies subject to the following conditions, namely:—

@) the pond ash should be made available free of any charge on “as is where is
basis” to manufacturers of bricks, blocks or tiles including clay fly ash product
manufacturing unit(s), farmers, the Centra) and the State road comstruction agencies,
Public Works Department, and to agessies engaged m backfilling or stowing of mines.

()  at least 20% of dry ESP By adly-oltil e weade available free of charpe to units
manufacturing fly ash or clay-fly ash heicks, blogks and tiles on a prionity basis over other
users and if the demand from such sgensias falls short of 20% of quantity, the balance
quantity can be sold or disposed of by the power stasion ss may be possible;

Provided that the fly ash obiained from the thermal power sesion should be utilized only
for rhe purpose for which it was obtained frosa tiss thewsal power station or plant failing which
no fly ash shall be made available to the defauiting neess,

() All coal and, or lignite based therual i sswiozs dil, of sspansion units in operation

before the date of this notification are to schigys the meget of fly ash utiization as per the Table
11 given below:

Tolike N
| Serial | Percentage Utilization of Fly Ash Tasget Date
. Number
I ), (2) (3)

I, At least 50% of fly ash generation One year from the date of issue
]‘_ of this notification.

2. At least 60" of fly ash generation Two years from the date of
I issue of this notification.
1 3, At least 75% of fly ash genemtion Three years from the date of
L issue of this notification.
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The usutilised fly ash in relation to the target during & yeat, if any, shall be utilized within
next two years in addition to the targets stipulated for those years and the balance unutilized fly
ash accumulated during first five years (the difference between the genenation and the utilization
targer) shall ‘be udized progressively over next five years in addition to 100% utilization of
current generation of flyash. : r

(3) New coal and, or lignite based thermal power stations and, of expansion units commissioned
after this notification to achieve the target of fly ash utilization as per Table 111 given below:

Table I11

Serial Fly ash utilization level - | Tasget date
- . Number ) '

@ @ )
At least 50% of fly ash genemton One year from the date of

commissioning.
2 At least 70% of Hy ash peneration Two years from the date. of
: : : commissioning. -

3. 90"%s of fly ash generarion Three years from ‘the date of
4. 100% of fly ash generation Four years from the date of

The unutilised fly ash in relation to the tasget during a yeas, if any, shall he utilized within

next two years in addiion to the targets stipulated for these years snd the balance unutilized fly
ash accumulated during first four years (the differenice berween the genération and utilization
target) shall be utilized progressively over next five years in addition to 100% utlizaton of
current generation of fly ash.”; |

'b) in sub-paragraph (4), for the words “six months”, the words “four months™ shall be
substituted, |

c) for sub-paragraph (6), the &:-i]nwing sub-paragraphs shall be substiruted, namely:—

“(6) The amount collected fmm‘-sal:nfﬂymlhand fly ash based products by coal and/or
lignite based thermal power stations or their subsidiary or sister concern unit, as applicable
showld be kept in a separate account head and shall be utilized only for development of
infrustructure of facilities, promotion and facilitation activities for use of fly ash until 100 percent

19
4. At least 99% of fly ash generation | Four years from the date of
issue of this notification.
B, 100% fly ash generation : Five years from the date of
issue of this notfication.
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flu ash utilization level is achieved; thereafter as 'Ia-ng as 1007 fly ash udlization levels are

maintained, the thermal power station would be free to utlize the amount collected for other
development programmes also and in case, there is a reduction in the fly ash utilization levels in
the subsequent year(s), the use of financial retum from fly ash shall get restricted to development
of infrastructure or facilities and promotion or facilitation activities for fly ash utilization undl

100 percent fly ash utlisation level is apain achieved and maintained.

(7) Annual implementation report (for the penod 17 Aprl to 31" March) providing information
about the compliance of provisions in this notification shall be submitted by the 30 day of
April, every year to the Central Pollution Control Board, concemed State Pollution Control
Board ot Commuttee and the concemed Regional Office of the Ministry of Environment and
lorests by the coal or lignite based thermal power plants, and also be made a part of the annual
report of the thermal power plant as well as thermal power plant wise information be provided
in the annual report of thermal power producing agency owning more than one thermal power
plant.”;

4. in the said notification, in patagraph 3,—

a) in sub-paragraph (2), for the words “schedules of specificanons and construction
applicanons, meluding appropnate standards and codes of practice, within a period of four
months from the publication of this notification”, the wonds “tender documents, schedules of
specifications and construction applications inchuding appropriate standards and codes of
sractice within  period 'of Fout adothy o the publicationof this: soaRcktion” shall b
substituted;

(b) for sub-paragraph (2A), the following sub-paragraph shall be subsututed, namely:—

“(2A) Building construction agencies both in public and private shall prescribe the use of fly
ash and fly ash-based products in their respectve tender do;:mnen;;s, schedules of specifications
and construction applications, including appropriate standards and codes of practice and make
provisions for the use of fly ash and fly ash based bricks, blocks or tiles or aggregates of them in
the schedule of approved materials and rates within a period of four months from the
publication of this notification.”,;

{c) for sub-paragraphs (2B) and (3), the following sub-paragraphs shall be substituted,

namely:—
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~“(2B) All agencies undertaking construction of roads or fly over bridges and reclamation and
compaction of low lying areas, including Department of Road Transport and Highways
(DORTH), National Highways Authority of India (NHAI), Central Public Works Department
(CPWD), State Public Works Departments and other State Government Agencies, shall within a
period of four months from the publication of this notification:-

(a) make provisions in their tender documents, udlcdﬂ:s of approved matenals and rates as
well as technical documents for implementation of this notification, including those
relating 1o soil botrow area or pit as per sub-paragraph (6) of paragraph 1; and

(b) make necessary specifications or guidelines for road or fly over embankments that are
not covered by the specifications laid down by the Indian Road Congress (TRC).

(3) All local authorities shall specify in their respective tender documents, building bye-laws and
regulations, the use of fly ash and Ay ash-based products and construction techniques in building
materials, roads embankments or for any usape with immediate effect.

(4) The Central Electricity Authority and other approving agencies may permit the land area for
emergency ash pond or fly ash storape area up to 50 hectares for a 500 MW unit, based on 45%
ash content coal, ot in the same proportion for units in other capacities taking into account the
ash content in coal or lignite to be used.

(5) All Financial institanions and agencies which fund construction activities shall include a clause
in their loan or grant document for compliance of the provisions of this notification.

(6) A Monitoring commuittee shall be constituted by the Central Government with Members
from Ministry of Coal, Ministry of Mines, Ministry of Power, Central Pollution Control Board,
Central Electricity Authority, Head Fly Ash Unit of Department of Science and Technology and
Building Material Technology Promotion Council to monitor the implementation of the
provisions of the notification and submit its recommendations or observations at least once in
evety six months to the Secretary, Ministry of Environment and Forests. Concerned Advisor or
Joint Sectetary in the Ministry of Eavironment and Forests will be the convener of this

committee,
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(TJ For the purpose of monitoring the implementation of the provisions of this notification the

State Governments or Union termtory Government shall constitute a Monitoring Committee
within three months from the date of issuc of this notification under the Chairmanship of
Secretary, Department of Environment with representatives from Department of Power,
Department of Mining, Road and Building Construction Department and State Pollution
Control Board and this Committee would deal with any unresolved issuc by Dispute Settlement
Committee as prescribed in sub-patagraph (4) of pafagraph 1, in additon to monitoring and
facilitating implementation of this notfication at the respective State Government or Union
territory level and this Committee would also be empowered to suitably modify (waive or relax)
the stipulation -under sub-paragraph (1} in case of non-availability of fly ash in sufficient
quantities from thermal power plant as cestified by the said power plants and the Committee will
miect at least once in every quarier.

(F. No. 9-8/2005-HSMD)
G V. SUBRAHMANYAM, Scientist ‘G’

Foot Nott +—The principal notification was published in the Gazette of India, Part II, Section 3, Sub-section (i) vide
notification number $.0. T63(E), dated the [ 4th September, 1999 and was amended vide notification number
S.C.97T%E), dt?:dlht ZTth Augnst, 2003,

Printed by the Munager, Government of Indis Press, Ring Road. Msyapuri, New Delhi-110064
_and Published by te Contsoller of Publications, Defhi-110054.
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MINISTRY OF ENVIRONMENT, FORESTS AND CLIMATE CHANGE
NOTIFICATION
MNew Delhi, the 25th January, 20116

5.0. 254(E).—Whereas a draft of certain amendments lo the Government of India in the Ministry of
Environmenl, Forests and Climate Change number 5.0. 763(E), dated the |14th Seplember, 1999 (hercinatler
reterred Lo as the said notification) which the Central Government proposes lo make under sub-seclion (1) and
clause (v) of sub-seclion (2) of section 3 of the Environment (Protection) Act, 1986 (29 of 1986) read with clause
{(d) of sub-rule (3) of rule 5 of the Environment (Protection) Rules, 1986, was published in the Garette of India,
Extraordinary, Part 11, section 3, Sub-section (ii), vide S.0. 1396(E), dated the 25" May, 2015 inviting objections
and suggestions Irom all persons likely to be affected thereby before the expiry of sixty days from the dale on
which copies of the Gazette containing the said draft amendments were made available (o the public.

And, whereas copies of the said Garetle were made available to the public on 25th May, 2015;

And, whereas all the objections and suggestions received from all persons likely (o be affected thereby in
respect of the said draft notification have been duly considered by the Central Government;

MNow, therefore, in exercise of the powers conferred by sub-section (1) and clause (v) of sub-section (2) of
secltion 3 of the Environment (Protection) Act, 1986 (29 of 1986) read with clause (d) of sub-rule (3) of rule 5 of
the Environment (Protection) Rules, 1986, the Central Government hereby makes the following amendments Lo
the said notification, namely: —

1. In the said notification. in paragraph 1.-

{a} in sub-paragraph 1(A}, for the words “hundred kilometers”, the words “three hundred kilometers”
shall be substituled:

(b) in sub-paragraph (3}, for the figures and letters “100 km”. the words “three hundred kilometers™
shall be substituted:

(c) in sub-paragraph (5}, for the words “hundred Kilometers”. the words “three hundred Kilomelers™
shall be substituted:

(d) in sub-paragraph (7}, for the words “hundred Kilometers”. the words “three hundred Kilometers™”
shall be substituted.
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In the said notification, in paragraph 2:-
(a) after sub-paragraph (1), the following proviso shall be inserted, namely:-

“provided further that the restriction to provide 20 % ol dry ESP [y ash free of cost shall not apply o
those thermal power plants which are able to utlise 100 % {1y ash in the prescribed manner.”

(b} after sub-paragraph (7}, the following sub-paragraphs shall be inserted, namely:-

“{8) Every coal or lignile based thermal power plants (including captive and or co-generaling stalions)
shall, within three months {rom the date of notification, upload on their website the details of stock
of each Lype of ash available with them and therealter shall update the stock posilion at least once a
Month.

(93  Every coal or lignile based thermal power plants shall install dedicated dry ash silos having separate
access roads so as (o ease the delivery of fly ash.

(10) The cost of transportation of ash for road construction projects or for manufacturing of ash based
products or use as soil conditioner in agriculture activity within a radius of hundred kilometers from
a coal or lignite based thermal power plant shall be borne by such coal or lignite based thermal
power plant and the cost of transporiation beyond the radius of hundred kilomelers and up to three
hundred kilometers shall be shared equally between the user and the coal or lignite based thermal
power plant.

{11} The coal or lignite based thermal power plants shall promote, adopt and sel up (financial and other
associated infrastructure) the ash based product manufacturing Facilities within their premises or in
the vicinily of their premises so as Lo reduce the transportation of ash.

(12) The coal or lignite based thermal power plants in the vicinity of the cities shall promole, supporl
and assist in selting up of ash based product manufacturing units so as o meel the requirements of
bricks and other building construction materials and also fo reduce the lransportation.

(13) To ensure that the contractor of road construction wtilizes the ash in the road, the Authority
concerned for road construction shall link the payment of contractor with the certification of ash
supply from the thermal power planis.

(14) The coal or lignite based thermal power plants shall within a radius of three hundred kilometers bear
the enlire cost of transporlation of ash to the site of road construction projects under Pradhan Mantri
Gramin Sadak Yojna and assel creation programmes of the Government involving construction of
buildings, road, dams and embankments™.

In the said notification, in paragraph 2. sub-paragraph (2A) be read as sub-paragraph (15) and at
the end of the said sub-paragraph. the following sub-paragraph shall be added. namely:-

“and the coal or lignite based thermal power plants localed in coastal districts shall support, assisl or
directly engage into construction of shore line prolection measures.”

In the said notification, in paragraph 3. alter sub-paragraph (7). the following shall be inserted.
namely:-

“{8) It shall be the responsibility of all Stale Authorities approving various construction projects Lo
ensure that Memorandum of Understanding or any other arrangement for using fly ash or fy ash
based products is made between the thermal power planls and the construction agency or
contractors.

(9% The State Autherities shall amend Building Bye Laws of the cities having population One million
or more 50 as o ensure the mandatory use of ash based bricks keeping in view the specificalions
necessary as per technical requirements for load bearing structures.

(10) The concerned Authority shall ensure mandatory use of ash based bricks or products in all
Government Scheme or programmes ¢.g. Mahatma Gandhi National Rural Employment Guarantee
Act, 2005 (MNEREGA). SWACHH BHARAT ABIYAN, Urban and Rural Housing Scheme, where
built up area is more than 1000 square feet and in infrastructure construction including buildings in
designated industrial Estates or Parks or Special Economic Zone.
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(11) The Ministry of Agriculture may consider the promotion of ash utilisation in agriculture as soil
conditioner.”

5. The time period to comply with the above provisions by all concerned authorities is 31 December.,
2017. The coal or lignite based thermal power plants shall comply with the above provision in
addition to 100 % utilization of fly ash generated by them before 31 December, 2017,

[F. No. 9-82005-HSMD]
BISHWANATH SINHA. Ju Secy.

Mote:- The principal notification was published in the Gazette of India, Extraordinary, Part II, seclion 3,
Sub-section (ii) vide nolification S.0. 763(E). dated the 14™ September, 1999 and was subsequently

amended vide nolification 5.0. 979(E). dated the 27" August, jEI-EB and 5.0, 2804(E), dated the
3" November, 2(09.

Printed by the Manager. Government of India Press, Bing Road, Mayapun, New Delhi-110064
and Pubhshed by the Controller of Publications, Delhi-1 10054
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NOTIFICATION
New Delha, the 31st December, 2021

MINISTRY OF ENVIRONMENT, FOREST AND CLIMATE CHANGE

£.0. 5481(E).—Whereaz by notification of the Government of India in the erstwhile Ministry of
Environment and Forests vide 5.0.763 (E), dated the 14% September, 1990 a: amended from time to time, the Central
Government, issued directions for restricting the excavation of top soil for manmfacturing of bricks and promoting the
utilization of fly ash in the manufacturing of butlding materialz and in construction activity within a specified radins of
three hundred kilometres from the coal or lignite hased thermal power plants;

And whereas, to implement the aforesaid notification more effectively based on the polluter pays principle
(PPP) thereby ensuring 100 per cent utilization of fly azh by the coal or lignite based thermal power plants and for the

snstainability of the fly ash management syvstem, the Central Government reviewed the existing notification; and

whereas environmental compensation needs to be infrodiced based on the polluter pays principle;
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And whereas, there is a need to conserve top soil by promotine manufacture and mandating use of ash based
products and building materials in the construction sector;

And whereas, there i2.8 nesd to conserve top zoil and fatural resources by promoting utilization of ash m
road laying, road and fiyover embankments, shoreline protection measvres, low lying areas of approved projects,
backfilling of mines. as an alternative for filling of earthen materials;

And whereas, it is necessary to protect the environment and prevent the dumping and disposal of fly ash
discharged from coal or lignite based thermal power plants on land;

And whereas, in the said notification the phrase "azh’. has been uzed which includes both fiv ash as well as
bottom azh generated from the Coal or Lignite bazed thermal power plants;

And whereas, the Central Government intends to bring out a comprehensive framework for ash otilisation
including system of environmental compensation based on polluter pays principle;

And whereas, a draft notification on ash utilisation by coal or lignite thermal power plants in supersession of
the notification of the Government of India, Minizstry of Environment and Forests published in the Gazette of India,
Extra Ordinary part II. section 3. sub-section (1) vide 5.0.763 (E), dated the 14 September. 1999 by notification in
exercize of the powers conferred under sub-zection (1) and clanse (v) of sub-zection (2) of section 3 of the
Environment (Protection) Act, 1936 (29 of 1986) read with clanse (d) of sub-rule (3) of rule (3) of the Environment
(Protection) Rules. 1986, was published in the Gazette of India, Extraordinary, Part II, section 3, sub-zection (1), vide
G 5.E. 285(E), dated the 22ad April. 2021 nviting objections and suggestions from all perzons likely to be affected
thereby before the expiry of sixty days from the date on which copiez of the Gazette containing the said draft
provisions were made available to the public;

And, whereas all the objections and suggestions received from all persons likely to be affected thereby in
respect of the said draft notification have been duly considered by the Central Government;

Now. therefore, tn exercize of the powers conferred by sub-zection (1) and clavze (v} of sub-zection (2) of secticn
3 of the Environment (Protection) Act, 1986 {29 of 1088) read with clanze (d) of sob-rule (3) of mle (5) of the
Environment (Protection) Rules, 1086, and in supersession of the Notification 8.0.763 (E), dated the 14 September,
1999 except as respect things done or omitted to be done before such sopersession. the Central Government hereby
1zzues the following notification on azh utilization from coal or lignite thermal power plantz which shall come nto
force on the date of the publication of this notification. namely:-

A. Responsibilities of thermal power plants to dispose fly ash and bottom ash.—

(1} Ewvery coal or lignite based thermal power plant (including captive or co-generating stations or both) shall be
primarily responsible to ensure 100 per cent utilization of ash (fly azh and bottom ash) generated by it in an
eco-friendly manner as given in sub-paragraph (2);

(2} The azh generated from coal or lipnite based thermal power plants shall be uvtilised only for the following
eco-friendly purposes, namely:-
(1) Flyash based products viz. bricks. blocks, tiles; fibre cement sheets. pipes, boards, panels;
(it} Cement mannfacturing. ready mix concrete;
(iid) Construction of road and fly over embankment. Ash and Geo-polymer based construction material;
(tv) Construction of dam;
(v) Filling vpof low lying area;
{vt) Filling of mine voids;
{vii) Manufacturing of sintered or cold bonded ash aggregate;
(viii) Agriculture in a controlled manner bazed on soil testing;

{ix) Constructica of shoreline protection structures in coastal distriets;
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(x)

(x1)

3)

(4)

Export of ash to other countries;

Any other eco-friendly purpose as notified from time to tume.

A committee shall be constitoted under the chairmanship of Chairman. Central Pollution Control Board
{CPCE) and having representatives from Ministry of Environment, Forest and Climate Change (MoEFCC),
Mimistry of Power, Ministry of Mines MNinistry of Coal, Ministry of BEoad Transport and Highways,
Department of Apgncultural Research and Education, Institute of Road Congrezs, National Council for
Cement and Building Materials to examine and review and recommend the eco-friendly ways of vtilisation
of ash and make inclusion or exclosion or modification in the list of such ways a: mentioned in Soh-
paragraph (2) bazed on technological developments and requests received from stakeholders. The committee
may invite State Pollution Control Beoard or Pollution Control Committee, operators of thermal power plants
and mines, cement plants and other stakeholders az and when reguired for this purpose. Bazed on the
recommendations of the Committee, Ministry of Eavironment Forest and Climate Change (MoEFCC) may
publish such eco-friendly purpose.

Every coal or lignite based thermal power plant shall be responsible to utilise 100 per cent ash (fly azh and
bottom ash) senerated during that vear, however, in no case shall utilisation fall below 80 per cent 1 any
vear, znd the thermal power plant shall achieve average azh vtilization of 100 per cent in a three years cycle:

Provided that the three years cycle applicable for the first timne i3 extendable by one year for the
thermal power plants where azh wtilisation iz in the range of 60-80 per cent and two years where ash
utilization is below 60 per cent and for the purpose of calculation of percentage of ash wutilization. the
percentzge quantity of vtilization in the vear 2021- 2022 shall be taken into account as per the table below:

First Second

meet 100 per cent utilisation

Utilization percentages of thermal compliance Cyele to compliance  ecycle

power plants onwards. to meet 100 per cent

utilization

=80 per cent 3 years 3 years

60-80 per cent 4 years 3 years

<60 per cent 5 years 3 vears

Provided forther that the minimum otilisation percentage of 80 per cent shall not be applicable to the
first vear and first two yvears of the first compliance cyele for the thermal power plants under the utilisation
category of 60-80 per cent and <60 per cent, respectively.

Provided also that 20per cent of ash generated in the final vear of compliance cyele may be carried
forward to the next cycle which zhall be utilized in the next three vears cycle along with the ash generated

during that cycle.

The wnutilized accumulated ash ie. legacy ash. which is stored before the publication of this
notification. shall be vtilised progressively by the thermal power plants in such a manner that the utilization
of legacy ash shall be completed fully within ten years from the date of publication of this notification and
thiz will be over and above the utilization targets prescribed for ash generation through current operations of
that particular year:

Provided that the minimwm guantity of legacy ash in percentage: as mientioned below shall be
utilised duoring the corresponding year and the minimum quantity of legacy ash is to be calenlated based on
the annual ash generation as per installed capacity of thermal power plant.

i

Y ear from date of publication 2 3= _10®

At least 35 per cent JAt least 50 per cent

[Utilization of legacy ash (in percentagelAt least 20 per cent
of Annual aszh)




[T I—&vE 3(ii)] TTOT FT TE9F  FATIET 1

63

(]

(6)

(7)

(2]

9

(10)

(1)

(2)

Provided further that the legacy ash wtilisation shall not be required where ash pond or dyke has
stabilized and the reclamation has taken place with greenbelt or plantation and the concerned State Pollution
Control Board shall certifiy in this regard. Stabilization and reclamation of an ash pond or dyke imeluding
certification by the Central Pollution Control Board (CPCB) or State Pollution Control Beard {SPCB) or
Pollntion Control Committee (PCC) shall be carried out within a year from the date of publication of this
notification. The ash remaining in all other ash ponds or dykes shall be vtilised in progressive manner as per
the above mentioned timelines.

Note: The obligations under sub-parapraph (4) and (3) above for achieving the azh utilization targets shall be
applicable from 1% April, 2022

Any new az well az operational thermal power plant may be permitted an emergency of temporary ash pond
with an area of 0.1 hectare per Mega Watt (MW). Technical specificationsz of ash ponds or dykes shall be az
per the guidelines of Central Pollution Control Board (CPCE) made in consultation with Central Electricity
Authority {CEA) and these guidelines shall also lav down a procedure for annual certification of the ash pond
or dyke on its zafety. environmental poliution, available volume mode of dispozal water consumpticn or
conservation in disposal, ash water recvcling and greenbelt, etc.; and shall be put in place within three
months from the date of publication of thiz notification.

Every coal or lignite based thermal power plant shall ensure that loading, unloading, transport, storage and
disposzal of ash 1= done in an environmentally sound manner and that all precantions to prevent air and water
pollution are taken and status in this regard shall be reported to the concerned State Pollution Control Board
(SPCB) or Pollution Contrel Committee (PCC) in Annexure attached to this notification.

Every coal or lignite bazed thermal power plant chall install dedicated silos for storage of dry fly ash silos for
at least sixteen hovrs of azh bazed on installed capacity and it shall be reported upon to the concerned State
Pollution Control Board (SPCE) or Pollution Coatrol Committee (PCC) in the Annexnre and shall be
inzpected by Central Pollution Control Board (CPCEB) or State Pollution Control Board (SPCB) or Pollution
Control Committee (PCC) from time to time.

Every coal or lignite based thermal power plant (including captive of co-genersting stations or both) zhall
provide real fime data on daily basiz of availability of azh with Thermal Power Plant (TPP), by providing link
to Central Pollution Control Board®s web portal or mobile phone App for the benefit of actoal user{s).

Statwtory obligation of 100 per cent utilization of ash shall be treated as a change in law, wherever applicable.
For the purpose of utilisation of ash, the subsequent sub-paras shall apply —

AN agencies (Government Semi-government and Private) engaged in construction activities such as road
laying, road and flyover embankments, shoreline protection structures in coastal districts and dams within
300 kms from the lignite or coal based thermal power plants shall mandatonily utilise azh in these activities:

Provided that it 1z delivered at the project site free of cost and transportation cost is borne by such coal or
lignite bazed thermal power plants.

Provided further that thermal power plant may charge for ash cost and transportation as per muotually agreed
terms. in caze thermal power plant iz able to dispose the ash through other means and those agencies makes a
request for it and the provisions of ash free of cost and free transportation shall be applicable, if thermal
power plant serves a notice on the construction agency for the same.

The otilization of ash in the said activities shall be carried out in accordance with specifications and
guidelines laid down by the Bureau of Indian Standards. Indian Road Conpress. Central Building Bezearch
Institute, Roorkee, Central Road Research Institute, Delhi, Central Public Works Department. State Public
Works Departments and other Central and State Government Agencies.
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(3)

(4)

—
Lh
L

(6)

It shall be obligatory on all mines located within 300 kilometres rading of thermal power plant. to undertake
backfilling of ash in mine voids or mixing of ash with external Overburden dumps. vnder Extended Producer
Eesponsibility (EPR). All mine owners or operators (Government. Public and Private Sector) within three
hondred kilometres (by road) from coal or lignite based thermal power plants, shall vndertake measures to
mix at least 23 per cent of ash on weight to weight basiz of the materials nsed for external domp of

overburden, backfilling or stowing of mine (running or abandoned as the case may be) az per the guidelines
of the Director General of Mines Safety (DGMS):

Provided that such thermal power stations shall facilitate the availability of required quantity of ash by
delivering ash free of cost and bearing the cost of transportation or cost or transportation arrangement
decided on mutuvally agreed terms and mixing of ash with overburden in mine voids and domps shall be
applicable for the overburden generated from the date of publication of this notification and the vtilization of
ash in the said activities shall be carried out i accordance with guidelines laid down by the Central Pollntion
Control Board, Director General of Mines Safety and Indian Burean of Mines.

Explanation - For the purpose of this sub-parasraph it 1z also clarified that the provisions of azh free of cost
and free transportation shall be applicable, if thermal power plants serve a notice on the mine owner for the
same and the mandate of using 23 per cent of ash for mixing with overburden dump and filling wp of mine
voids shall not be applicable unless & notice i3 zerved on the mine owner by thermal powear plant.

(1) All mine owners shall get mine closure plans (progressive and final) to accommedate azh in the mine
voids and the concerned authority shall approve mine plans for disposal of ash in mine voids and mixing of
ash with overburden dumps. The Ministry of Environment, Forest and Climate Change (MoEFCC) has issued
guidelines on 28™ Augnst, 2019 regarding exemption of requirement of Environmental Clearance of thermal
power plants and coal mines along with the suidelines to be followed for such dizposal.

(i) The Miniztry 1n consultation with Central Poliution Confrol Board (CPCB), Director General of Mine
Safety (DGMS) and Indian Burean of Mines (IBM) may izsue further gmdelines time to time to facilitate ash
disposal in mine voids and mixing with overburden dumps and it shall be the responsibility of mine owners
to get the necessary amendments of modifications in the permissions 1ssued by various regulatory aothorities
within one year from the date of identification of such mines.

(1) There shall be a commitiee headed by Chairperson Central Pollotion Control Board (CPCE) with
representatives from Ministry of Environment Forest and Climate Change, Ministty of Power, Ministry of
Mines, Mimistry of Coal, Director General of Mine Safety and Indian Bureau of Mines for identification of
mines for backfilling of mine voids with ash or mixing of azh with overburden domp including examination
of safety. feasibility (not economic feasibility) and aspects of environmental contamination and the
commitiee shall get vpdated guarterly reports prepared regarding identified mines (both uvaderground and
opencast) for the stakeholder Ministries or Departments and the committes shall start identifying the suitable
mines immediately after the publication of thiz notification.

(i) Thermal power plantz or mines shall snot wait for dizposal of ash till the identification iz done by the
above mentioned committee, to meet the otilization targets mandated az above.

Filling of low lying areas with ash shall be carried out with pricr permission of the State Pollution Control
Board or Pollotion Control Committes for approved projects. and in accordance with guidelines laid down by
Central Pollution Control Board (CPCB) and the State Pollution Control Board or Pollution Contrel
Committee (PCC) shall publish approved sites, location area and permitted quantity annoally on itz website

Central Pellution Control Board after engaging relevant stakehelders, shall put in place the guidelines within
one yvear for all types of activities envisaged vader this notification including putting in place time bound
online application process for the grant permission by State Pollotion Control Boards (SPCEs) or Pollution
Control Committees (PCCs).
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(g)

)

(2)

(3]

(4)

(6)

(M

All building construction projects (Central State and Local authorities, Govt vndertakings, other Govt
agencies and all private agencies) located within a radius of three hundred kilometres from a coal or lignite
bazed thermal power plant shall uze ash bricks, tiles, sintered ash aggregate or other ash bazed products,
provided these are made available at prices not higher than the price of alternative products.

Manufacturing of ash bazed products and vse of ash in such products shall be in accordance with
specifications and guidelines laid down by the Bureau of Indian Standards, Indian Reoad Congress, and
Central Pollution Control Board.

Environmental compensation for non-compliance.—

In the first two years of a three years cyele, if the coal or lignite based thermal power plant (including captive
of co-generating stations or both) has oot achieved at least 8300 per cent ash (fly azh and bottom ash)
ptilization, then such non-compliant thermal power plantz shall be imposed with an  environmental
compenzation of Rz, 1000 per ton on unutilized ash during the end of financisl year based on the annpal
reports submitted and if it iz unable to otilise 100 per cent of ash in the third year of the three years cycle. it
shall be liable to pay an environmental compensation of Bs. 1000 per ton on the unutilized gquantity oo which
envircnmental compensation has not been imposed earlier:

Provided that the environmental compensation shall be estimated and imposed at the end of last vear of the
first compliance cycle as per the various utilization categories as mentioned in sub-paragraph (4) of Para 4

Environmental compensation collected by the authorities shall be deposited in the designated account of
Central Pollution Control Board.

In case of legacy azh if the cozal or lignite bazed thermal power plant (inchnding captive or co-generating
stations or both) has not achieved otilization equivalent to at least 20 per cent (for the first year), 35 per cent
{for the second year). 30 per cent (for third to temth vear) of ash generated based on installed capacity, an
environmental compensation of Bz, 1000 per ton of woutilized legacy azh duning that financial year shall be
mnpozed and if the vtilization of legaecy ash iz not completed at the end of 10 years, an environmental
compensation of Bz 1000 per ton shall be imposed on the remaining unutilised quantity which has not been
mposed earlier.

It zhall be the responsibility of the transporters or vehicle owner to deliver ash to avthorized purchaszer or user
agency and if it 13 not complied, then an environmental compensation of Bs. 1300 per ton on such quantity as
mis-delivered to unauvthorized users or non- delivered to authorised uzers will be imposed besides prozecution
of such non-compliant transporters by State Poliution Control Beard (SPCEB) or Pollution Coatrol Committee
(FCC).

It is the responsibility of the purchasers or user agencies to utilize ash in an eco-friendly manner as laid down
at para B of this notification and if it is not complied, then an environmental compensation of Bs. 1500 or per
ton shall be imposed by State Pollution Control Board (SPCEB) or Pollution Control Committes {PCC).

If the nser agencies do not vtilise ash to the extent obligated under para B or the extent to which they have
been intimated throngh Motice(z) served under sub-paragraph (1) of para D. whichever 1=z lower, they shall be
liable to pay Fa. 1500 per ton of ash for the quantity they fall short off:

Provided that the environmental compensation on building constructions shall be levied at Rs. 75/~ per square
feet of built up area of construction.

{1} The environmental compensation collected by Ceatral Pollution Contrel Board from the thermal power
plants and other defaulters shall be used towards the safe disposal of the unutilized ash and the fund may also
be utilized for advancing rezearch on uze of ash including ash based produets.

{11) The liability of ash utilization shall be with thermal power plants even after imposition of sntironmental
compensation on pnutilized guantities and in case thermal power plant achieves the ash uiilisation of any
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(1)

@)

(1)

(2)

3)

particular cycle after impozition of environmental compensation in subzsequent cycles, the said amount zhall
be returned to thermal power plant after dedocting 10 per cent of the environmental compensation collected
on the unutilized gquantity during the next eycle and deduction of 20 per cent. 30 per cent, and so on, of the
envirenmental compensation collected is to be made in case of utilisation of ash in swhzequent cyeles.

Procedure for supply of ash or ash based products —

The owner of thermat power plants or manefacturers of azh bricks or tiles or sintered ash aggregate zhall
serve written notice to perzons or agencies whe are liable to utilise ash or ash bazed products. offering for
zale, or transport or both.

Perzons or user agencies who have been served notices by owner of thermal power plants or manufacturers of
aszh bricks or tiles or sintered ash aggregate; if they have already tied vp with other agencies for the purpose
of utilization of ash or ash products, shall inform the thermal power plant accordingly, if they cannot use any
azh of azh prodocts of vse reduced quantity.

Enforcement, Monitoring, Audit and Reporting —

The Central Pollution Control Board (CPCB) and the concerned State Pollution Control Board (SPCB) or
Pollution Control Committee (PCC) shall be the enforcing and monitoring authority for ensuring compliance
of the provizions and shall menitor the wtilisation of ash on quarterly basiz. Central Pollution Control Board
shall develop a portal for the purpose within zix months of date of publication of the motification. The
concerned District Magistrate shall have concurrent junsdiction for enforcement and monitoring of the
provisions of thiz notification.

(1} Thermal power plants shall upload monthly information regarding ash generation and vtilisation by 5th of
the next month on the web portal Annual implementation report {for the period 1% April to 31% March)
providing information about the compliance of provisions in thiz notification szhall be zubmitted by the
30" day of April, every year to the Central Pollution Control Board, concerned State Pollution Control Board
or Pollotion Control Committee (PCC), Central Electricity Authority (CEA), and concerned Integrated
Begional Office of Miniztry of Environment, Forest and Climate Change by the coal or liznite based thermal
power plantz. Central Pollution Control Board and Central Electricity Awthority shall compile the annual
reports submitted by all the thermal power plants and submit to Ministry of Environment. Forest and Climate
Change by 31zt May.

{1} All other user agencies zhall zubmit consumption or whilisation or dispesal of ash and wse of azh baszed
products as mandated in this notification in the compliance repart of Environmental Clearance (EC) issued by
Ministry of Environment, Forest and Climate Change or State Level Envirooment Impact Assessment
Authority (SELAA) or Consent to Operate {CTO) izzued by State Pollution Control Board (SPCE) or
Pollution Control Committee (PCC), whichever iz applicable. The Central Pollution Control Board (CPCE)
or State Pollution Control Board (SPCB} or Pollution Control Comamittee (PCC) shall publish annnal report
of ash wtilization of all other agencies except thermal power plants to review the effective implememntation of
the provizions of the notification.

For the purpose of monitoring the implementation of the provisions of this notification. a committee shall be
constituted wader the Chairperson, Central Pollution Control Board (CPCE), with members from Ministry of
Power, Ministry of Coal, Ministry of Mines, Ministry of Environment, Forest and Climate Change, Ministry
Eoad Transportation and Highways, Department of Heavy Industry as well as any concemned stakeholder{z),
to be nominated by the Chairman of the committes. The committee may make recommendations for effective
and efficient implementation of the provisions of the notification. The committee shall meet at least once in
six months and review annual implementation reports and the committee shall also hold stakeholder
consultations for monttoring of aszh utilisation as mandated by thiz notification by inviting relevant
stakeholder(s) at least once in 3ix months. The committee shall submit the six monthly report to Ministry of
Environment, Forest and Climate Change (MoEFCC). 3
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(4)

(3)

For the purposze of resolving disputes between thermal power plants and nsers of ash or manufacturer of ash
based products, the State Governments or Unton tersitory administration constitute 3 Committee within three
months from the date of publication of thiz notification under the Chatrman, State Pollvtion Control Board
{SPCB) or Peliution Control Committee (PCC) with representatives from Department of Power, and one
representative from the Department which deals with the subject of concerned agency with which dispute iz
made.

The compliance andit for ash disposal by the thermal power plants and the nzer agency shall be conducted by
auditors. authorized by Central Pollution Control Board (CPCB) and audit report zhall be submitted to
Central Pollution Control Board (CPCB) and concerned State Pollution Control Board (SPCE) or Pollution
Control Committee (PCC) by 30th November every year. Central Pollution Control Board (CPCE) and
concerned State Pollution Centrol Board (SPCB) or Pollution Control Committee (PCC) shall initiate action
against non-compliant thermal power plants within fifteen davs of receipt of audit report.

[F.No. HEM-9/1/2019-HSM]
NARESH PAT GANGWAR Jt Secy.

Annexure

Ash Compliance Report (for the period 17 April-31¥ March) to be submitted on or before 317 May.

51 No.

Details

1.

Name of Power Plant

[

Name of the company

IDistrict

State

\Posztal addrezs for communication:

E-mail:

[Power Plant installed capacity (MW):

Plant I cad Factor (PLE):

@Al &=]w

No. of units generated (MWMWh):

._.
=

Total area under power plant (ha):
(including area vnder ash ponds)

11

Quantrty of coal consumption during reporting period (Mdetric
Tons per Annum):

\Average ash content in percentage (per cent):

Quantity of current ash generation during reporting period
(Metric Tons per Annum):

[Fly ash (Metric Tons per Annum):

Bottem ash (Metric Tons per Annum}:

Capacity of dey fly ash storage silo(s) (Metric Tons) :

Details of wtilization of current ash generated during reporting

iperiod

(2} Total quantity of corrent ash vtilized (MTPA) during

reporting period:

(b} Quantity of fly ash utilised (MTPA):

(i) Fly ash based product: (bricks or blocks or tilez or
fibre cement sheets or pipes or boards or panels)

(i) Cement manufecturing:




68

20 THE GAZETTE OF INDIA : EXTRAORDINARY [PART II—SEC. 3(11}]
(i} Peady mix concrete:
(1w} Ash and Geo-polymer based construction material:
(v} Manofacturing of sintered orcold ‘bonded ash
aggregate:
{vi) Construction of roads, road and fly over embankment:
(vii) Construction of dams:
{viif) Filling up of low lyving area:
{ix) Filling of mine voids:
(x} Use in overburden dumpa:
(xi) Agriculture:
(xi1) Construction of shoreline protection struoctures o
coastal districts:
{xiti) Export of ash to other countries:
(xiv) Others (pleaze specify):
(¢} Quantity of bottom ash otilized (MTFPA):
(1} Fly ash based products (bricks or blocks or tiles or
fibre cement sheets or pipes or boards or panels):
(i) Cement manufacturing:
(i) Ready mix concrete:
{1v) Aszh and Geo-polymer based construction material:
(v) Manufacturing of zintered orcold ‘boaoded ash
aggregate:
{vi) Construction of roads; road and flyover embankment:
(vit) Construction of dams:
(vii) Filling up of low lying area:
(ix) Filling of mine voids:
(x) TUsze inoverburden dumps:
{xt} Agriculture:
(xii) Construction of shoreline protection structores in
coastal districts:
(xiii) Export of ash to other coumntries:
{xiv) Others (pleaze specify):
Total quantity of corrent ash vautilized (MTPA) during
reporting period:
16. Percentage utilisation of current ash generated during reporting
pericd (per cent):
17. Details of dispozal of ash in ash ponds
(a} Total quantity of ash disposed in ash pond(s) (Metric Tons)
as on 317 March (excluding reporting period):
(b) Quantity of ash disposed in ash pond(:) during reporting
period (Metric Tons):
(c) Total quantity of water consumption for slurry dizcharge
into ash ponds during reporting period (m™):
(d) Total number of ash ponds:
1)  Active:
(i} Exhauvsted (yet to be reclaimed):
(111} Reclaumed:
(e} total area under ash ponds (ha):
18 Individual ash pond details

sk pond-12, eic (please provide below mentioned details
separately, ifrumber of ash ponds iz more than ongl

(2} Statns: Under construction or Active or Exhausted or
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Reclaimed

(b) Date of start of ash dizsposal in azh pond (DD/MMYYY Y or
MY Y YY)

(c) Date of stoppage of ash disposal in ash pond after
completing itz capacity (DD/MMYYYY o MMYYYY):

(Mot applicable for active ash ponds)

(<) area (hectares):

(d) dyvke height (m):

(d) volume fmg}:

(e} quantity of ash dispozed a3 on 3 1¥ March {Metnc Tons):

(f) available volume in percentage (per cent) and gquantity of ash
can be further disposed (Metnic Tons):

g} expected life of ash pond (number of years and months):

(e) co-ordinates {Lat and Long):

(pleaze specify minimum 4 co-ordinates)

(f) type of lining carried in ash pond: HDPE lining or LDPE
lining or clay limng or Mo lining

=) mode of dispozal: Dy dizpozal or wet slurry (in case of wet
slurry please specify whether HCSD or MCSD or LCSDY

(k) Ratio of azh: water in slurry mix {1 %

(1) Ash water recvcling system (AWRS) installed and
functiomng: Yes or No

(1) Quantity of wastewater from azh pond discharsed into land
of water body (m3):

(k) Last date when the dyke stability study waz conducted and

o

name of the organization who conducted the shudy:

(I} Last date when the audit vwas conducted and name of the
organisation who coaducted the andit:

10 Quantity of legacy ash vtilized (MTPA):
i Fly ash based products (bricks or blocks or tiles or
fibre cement sheets or pipes or boards or panels):
it Cement manufacturing:
i1, Beady mix concrete:
.  Ash and Geo-polyvmer based construction material:
v.  Manufacturing of sintered or cold bonded ash
aggregate:
Vi Constroction of roads, road and flyover embankment-
Yil Construction of dams:
Wil Filling up of low lying area:
X Filling of mine wvoids:
5. & Usze in overburden dumps:
XL Agriculture:
®ii Constmction of shoreline protection structores in
coastal districts;
i1, Export of ash to other countries:
EIV. Others (pleasze specify):
20. Sumimary:
Detailz CQantity generated (MTP) Quantity vtilised

(MTF) and (per cent)

Balance quantity (MTP)
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Current ash during
reporting period

L egacy azh

Total

Any other information:

Soft copy of the annual compliance report, and shape files
of power plant and ash ponds may be e-mailed to:- moefcc-
coalash@gov.in
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Signature of Authorized Signatory

Uploaded by Die. of Printing at Government of India Press. Ping Foad, Mayapun, New Delhi-110064
and Publizshed by the Contreller of Publications, Delhi-1 10054,




Annexure-2 -4

1
IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 9485 OF 2017

ODISHA POWER GENERATION

CORPORATION LIMITED Appellant(s)
VERSUS
ODISHA ELECTRICITY REGULATORY
COMMISSION & ORS. Respondent(s)
ORDER
1. The appellant and respondent No. 2- M/s GRIDCO

Ltd. entered into Power Purchase Agreement ("PPA")
dated 13.068.1996 which was amended on 19.12.2012. On
26.02.2014, a joint application was filed before the
Orissa Electricity Regulatory Commission ("the State
Commission") for approval of the PPA. On 8.09.2014,
Orissa Electricity Regulatory Commission (Terms and
Conditions for Determination of Generation Tariff)
Regulations 2014 were promulgated. The said

Regulations inter alia provided as follows:

"4.4 The annual Fixed Cost for OHPC and
OPGC will be determined by the Commission
by taking into account the
notification(s) issued by the Government
of Odisha from time to time."

i Taking into account the above Regulations, the
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2
State Commission vide Order dated 27.04.2015 after
referring to Notification dated 21.06.2008 directed

as follows:

"12. The Regulation 2.7 of OERC (Terms
and Conditions for Determination of
Generation Tariff) Regulations, 2014
provides as follows:

"The existing generation plants of
OHPC and OPGC may make an
application as per the Format
prescribed by the Commission for
determination of tariff as per
annual schedule, by November 30
of every year for determination of
tariff in respect of the units of
the generating station completed
or projected to be completed
within six months from the date of
application.

Provided that the OHPC and OPGC
shall make an application as per
the prescribed Format with
necessary information and
explanations, for determination of
tariff hased on capital
expenditure incurred duly
certified by the auditors or
projected to be incurred up to the
date of commercial operation and
additional capital expenditure
incurred duly certified by the
auditors or projected to he
incurred during the period for
which application for
determination of tariff is filed
of the generating station.”

13. Due to the above provision in the
Regulation read with Regulation 7.13 of
the same Regulations, OPGC shall make an
application before the Commission as per
the above approved PPA each vyear for
determination of tariff for the rest of
the control period starting from FY 2016-
17 onwards since the tariff for the FY
2014-15 and 2015-16 has already been
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3

approved by the Commission in the ARR of
GRIDCO for the said year basing on the
submission of GRIDCO."

73

Thereafter, the issue of tariff for subsequent

period was considered by the State Commission vide

Order

dated 21.83.2016 and the State Commission

declined to go by the Notification dated 21.06.2008

and the PPA on the issue of fixed costs and other

costs observing as follows:

4.

"The Electricity  Act, 2003 is a
comprehensive piece of legislation.
Cherry picking of the provisions of the
Act would lead to chaos in the Regulatory
regime. When a cost plus tariff is
determined under a particular provision
of the Act and its related Policies it is
not possible to overlook other provisions
of the same Act to the advantage of the
Petitioner. Moreover agreements cannot
override statutory provisions. The
Petitioner cannot take the shelter of the
agreement to insulate itself from the
statutory norms. The Notification of the
Government dated 21.06.2008 also favours
tariff fixation in 1line with CERC
Regulation in absence of any Regulation
by OERC. Since in the meantime OERC
Generation Regulation, 2014 has come into
force we have to be guided by the same.
Accordingly, we proceed to determine the
tariff of power purchased by GRIDCO from
OPGC under Section 62 of the Act. OERC
has carefully examined and analysed the
tariff proposal of OPGC. The written and
oral submissions of the objectors have
been taken into consideration while
deciding the generation tariff of OPGC
for FY 2016-17. The response of OPGC on
the points raised by objectors have also
been considered."

The above view has been upheld by

Appellate Tribunal as follows:

the
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"In view of the above, we are of the
opinion that the impugned order which
determines the tariff on the basis of the
norms stipulated in the OERC Regulations
deserves to be confirmed. Needless to
repeat that when regulations are in
field, they have to be followed in
entirety and this will also apply to the
OERC Regulations."

5. We have heard learned counsel for the parties.
Learned counsel for the appellant submits that there
is no dispute with the proposition that the
Regulations override the PPA but in the present case
the Regulations itself provide for a carve out
enabling the Notification dated 21.06.2008 and the
PPA to be applied. This submission has been noted in
the impugned order as follows:
"The OERC Regulations contain certain
carve outs for the Appellant's generating
station. Therefore, the PPA order dated
27/04/2015 was passed in exercise of the
State Commissions's power under the OERC
Regulations approving separate norms for
the Appellant's generating station.
However, by the impugned order, the State
Commission has sought to overturn the PPA
order dated 27.04.2015."
6. We are of the view that the Commission vide
Order dated 27.04.2015 on the joint application of
the parties dated 26.02.2014 rightly fixed the tariff
but the wview taken in subsequent order dated

21.03.2016 which has been wupheld on appeal is

unsustainable.



75

5
2 Accordingly, we set aside the impugned order
and remand the matter to the State Commission for
fresh decision. The State Commission may take into
account the Notification dated 21.06.2008 for the
fixed costs, the PPA for the variable costs specified
therein and for other costs not reflected in the PPA,
statutory Regulations may be applied.

8. The appeal shall stand disposed of as
indicated above.

9. The parties may appear bhefore the State

Commission for further proceedings on 2.07.2018.

SRR SRR R e s
(ADARSH KUMAR GOEL)

SR e R R R e T
(ROHINTON FALI NARIMAN)

NEW DELHI,
APRIL 19, 2018
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ITEM NO.102 COURT NO.11 SECTION XVII

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

Civil Appeal No(s). 9485/2017

ODISHA POWER GENERATION CORPORATION LIMITED Appellant(s)
VERSUS
ODISHA ELECTRICITY REGULATORY COMMISSION & ORS. Respondent(s)

(IA No. 61323/2017-FOR STAY and IA MNo. 49217/2018-PERMISSION TO
PLACE ON RECORD ADDL. DOCUMENTS)

Date : 19-04-2018 This appeal was called on for hearing today.

CORAM :
HON'BLE MR. JUSTICE ADARSH KUMAR GOEL
HON'BLE MR. JUSTICE ROHINTON FALI NARIMAN

For Appellant(s) Mr. Jayant Bhushan, Sr. Adv.
Mr. Sitesh Mukherjee, Adv.
Mr. Syed Jafar Alam, AOR
Mr. Deep Rao, Adv.
Mr. Divyanshu Bhatt, Adv.

For Respondent(s) Mr. Rutwik Panda, AOR
RR-1 Ms. Nikhar Berry, Adv.
Ms. Anshu Malik, Adv.

RR-2 Mr. Raj Kumar Mehta, AOR
Ms. Himanshi Andley, Adv.

UPON hearing the counsel the Court made the following
ORDER

The appeal stands disposed of in terms of the signed order.
Pending applications also stand disposed of.

(SUSHIL KUMAR RAKHEJA) (SAROJ KUMARI GAUR)
COURT MASTER (SH) BERANCH OFFICER
(Signed order is placed on the file.)
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CENTRAL ELECTRICITY REGULATORY COMMISSION
NEW DELHI

Petition No.205/MP/2021

Coram:

Shri I.S. Jha, Member
Shri Arun Goyal, Member
Shri Pravas Kumar Singh, Member

Date of Order: 28" October, 2022

IN THE MATTER OF:

Petition for recovery of additional expenditure incurred due to Ash transportation charges
consequent to Ministry of Environment and Forest & Climate Change, Government of India
Notification dated 3 11.2009 and Notification dated 25.1.2016 on a recurring basis.

AND

IN THE MATTER OF

NTPC Ltd

NTPC Bhawan,

Core-7, SCOPE Complex,

7, Institutional Area, Lodhi Road.
New Del-110003 . Petitioner
Ve

1.Uttar Pradesh Power Corporation Limited,
Shakti Bhawan, 14, Ashok Marg,
| ucknow.

2. Jaipur Vidyut Vitran Nigam Limited,
Vidyut Bhawan, Janpath,
Jaipur-302005

3. Aimer Vidyut Vitran Nigam Limited,
Vidyut Bhawan, Panchsheel Nagar,
Makarwall Road, Ajmer- 305004

4. Jodhpur Vidyut Vitran Nigam Limited,

New Power House, Industrial Area,
Jodhpur-342003

5. Tata Power Delhi Distribution Limited,
NDPL House, Hudson Lines, Kingsway Camp
Delhi-110009

6. BSES Rajdhani Power Limited,

Croer i Pefition Mo, 205MPEDZT Page 1.of 41

A



BSES Bhawan, 2nd Floor, B-Block, Nehru Place,
New Delhi — 110019

7. BSES Yamuna Power Limited,
2nd Floor, B Block, Shakti Kiran Building,
Near Karkardooma Court, New Delhi-110092

& Haryana Power Purchase Centre,
Shakti Bhawan, Energy Exchange, Room No. 446,
Top Floor, Sector-6, Panchkula- 134108

9. Punjab State Power Corporation Limited,
The Mall, Patiala-147001

10. Himachal Pradesh State Electricity Board, Vidyut
Bhawan, Kumar House Complex Building-llShimla-171004

11 Fower Development Department,
Government of J&K, SLDC Building,

1st Floor. Gladani Power House, MNarwal Jammu
-180009

12. Power Department,
Union Ternitory of Chandigarh, Sector 9-D,
Chandigarh-160019

13. Uttarakhand Power Corporation Limited,
Urja Bhawan, Kanwall Road, Near Balli Wala Chowk,
Dehradun -248001

14. Madhya Pradesh Power Management Company Limited,
Block No-11, Ground floor, Shakti Bhawan,
Vidhyut Nagar, Rampur, Jabalpur-482008

15 Maharashtra 5State Electricity Distribution Company
Prakashgad, 4th Floor, Bandra (East),
Mumbai- 400051

16. Gujarat Urja Vikas Nigam Limited,
Vidhyut Bhawan, Race Course,
Vadodara - 390 007

17 Chhattisgarh State Power Distribution Company Limited,
P.0O Sunder Nagar, Dangania, Raipur-492013.

18. Goa Electricity Department,
Government of Goa, Aquem Alto,
Margao, Goa — 403601,

Croer i Pefition Mo, 205MPEDZT
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19. Electricity Department, Administration of Daman and Diu,
Plot No. 35, OIDC Complex Near Fire Station, Somnath,
Daman -396210

20. Electricity Department,
Dadar and Nagar Haveli 66kV, Amli Industrial Estate,
Silvassa- 396230

21. West Bengal State Electricity Distribution Company Ltd, Vidyut
Bhawan, Bidhan Hagar, Block DJ, Sector-1l, Salt Lake City, Kolkata-700
091.

22. Bihar Siate Electricity Board.
Vidyut Bhawan, Bailey Road, Patna-800021

23 Jharkhand State Electricity Board,
Main Secretariat, Doranda, Ranchi-634002

24 GRIDCO Limited,
Janpath, Bhubaneswar-751 022

25. Power Department, Government of Sikkim,
Kajl Road Gangtok-737101

26. Eastern Power Distribution Company Limited,
P&T Colony, Seethmmadhara, Vishakapatnam,
Andhra Pradesh-530013

27 Southern Power Distribution Company Limited .
Srinivassa Kalyana Mandapam Backside, Tiruchanoor Road,
Kesavayanagunta, Tirupati-517501

28. Northern Power Distribution Company Limited,
Opp. NIT Petrol Pump, Chaitanapurn, Warangal-2506004

29. Central Power Distribution Company Limited, Mint
Compound, Hyderabad-500063.

30. Government of Puducherry,

137, Netaji Subhash Chandra Bose Salal,

Puducherry - 605 001

J1. Tamil Nadu Generation and Distribution Corporation Limited,
NPKRR Maaligai, 144, Anna Salai,
Chennai-600 002

J2. Kerala State Electricity Board,
Vaidyuthi Bhavanam, Pattom,
Trivandrum — 695004

33. Bangalore Electricity Supply Company,
K.R. Circle, Bangalore-506001,
Karnataka

34, Mangalore Electricity Supply Company,

Croer i Pefition Mo, 205MPEDZT Page 3 of 41
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Paradigm Plaza, AB Shetty Circle,
Mangalore-575001

35. Chamundeshwari Electricity Supply Corporation,
927, L J Avenue, GF, New Kanthara] Urs Road,
Saraswatipuram, Mysore-5700029

J6. Gulbarga Electricity Supply Corporation,
Station Road, Gulbarga, Karnataka-585102

J7. Hubli Electricity Supply Company,
Navanagar, P.B Road, Hubli, Karnataka- 580025

38. Assam State Electricity Board,
Bijulee Bhawan, Paltan Bazar,
Guwahati- 781001

Parties present:

Shri Venkatesh, Advocate, NTPC

Shri Ashutosh K. Srivastava, Advocate, NTPC
Shri Jatin Ghuliani, Advocate, NTPC

Shri Abhishek Nangia, Advocate, NTPC

Shri Anand Sagar Pandey, NTPC

Shri Manoj Kumar, NTPC

Shri Buddy A. Ranganadhan, Advocate, BPRL & MSEDCL
Shri Anupam Varma, Advocate, BPRL

Shri Rahul Kinra, Advocate, BPRL

Shri Aditya Ajay, Advocate, BPRL

Ms. Megha Bajpeyi, BPRL

Shri Aashish A. Bernard, Advocate, MPPMCL
Shri Anurag Naik, MPPMCL

Shri S Vallinayagam, Advocate, TANGEDCO
Ms. B. Rajeswar, TANGEDCO

Ms. R. Ramalakshmi, TANGEDCO

Ms. R. Alamelu, TANGEDCO

Shri P V. Dinesh, Advocate, KSEBL

Shri Shashwat Kumar, Advocate, BSPHCL

Shri Rahul Chouhan, Advocate, BSPHCL

Shri R K. Mehta, Advocate, GRIDCO

Ms. Himanshi Andley, Advocate, GRIDCO

Shri Durga M Sahoo, GRIDCO

Shri Mahfooz Alam. GRIDCO

Shri Arunav Patnaik, Advocate, Karnataka Discoms
Ms. Bhabna Das, Advocate, Karnataka Discoms
Shri Anup Jain, Advocate, MSEDCL

Shri Akash Goel, Advocate, MSEDCL

Shri D H. Agarwal, MSEDCL

Shri B K. Saxena, UPPCL

Croer i Pefition Mo, 205MPEDZT
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ORDER
The Petitioner, NTPC has filed this petition seeking the following reliefs:

(a) Admit the present Petition;

(b} Permit recovery of additional expenditure on account of ash transportation already
incurred by the Pefitioner upto 2020-21;

(c) Allow the Petitioner to raise Monthly Bills for reimbursement of the additional
expenditure for ash transportation for the remaining period of the control penod FY 2079-
24;

(d} Pass such further Order(s) as this Hon'ble Commission may deem fit in the facts
and circumstances of the case.”

2. The Petitioner, which 1s a central generating company, has filed this petition for
recovery of additional expenditure on account of fly ash transportation charges for its
generating stations for the 2019-24 tariff period under Section 79(1)(a) of the Act read with
Regulation 76 and 77 of the 2019 Tarnff Regulations. While the Petitioner has sought
reimbursement of the Ash transportation expenditure incurred during 2019-20 and 2020-21,
it has, for the future periods, sought reimbursement of the said expenditure, on a monthly
basis, from the various beneficiaries of the generating stations of the Petitioner. In the
interim, the Petitioner has also sought permission to raise monthly bills on the beneficiaries,
to recover the ash transportation expenditure, which was incurred, during the pendency of
the petition. Some of the Respondents herein raised issues on the ‘admissibility’ of the
petition on various grounds and the Commission vide its order dated 27 5 2022 rejected the
submissions of the Respondents and held that the Petition was maintainable. Accordingly,
the Petition was admitted and the parties were directed fo complete their pleadings on
merits. The relevant portions of the order dated 27.5.2022 is extracted below:

Jurisdiction

24 .. As Commission has the jurisdiction to requlate the tanff of the generating stafions of the
Petlitioner, in terms of Section 79(1){a) of the Act. the petition is maintainable, on this count.

Croer i Pefition Mo, 205MPEDZT Page Sof 41
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Cause of action

26 . The Petifioner has also submitted that it has complied with the directions given in order
dated 511.2018 m Petiton No. 172MMFP/2016 and the recovery of fly ash transportation
charges are subject to truing up by the Commission. Further, the Commyssion in its order
determining tanff of Ramagundam STPS, Stage-lll, for the 2019-24 iariff penod had taken a
view that the issue of fly ash transportation charges claimed in the fanff petitions are to be
govermned by the decision of the Commission in this petiion. In the fight of the above
submissions, we are of the considered view that the Petitioner has established a ‘cause of
action’ for the Commission to adjudicate the reliefs sought for by the Petitioner and to pass
orders, on ments. The Petition i1s therefore maintainable on this count.

Impermissibility under law

28 We notice that, in the present case, the Petitioner has only claimed the recovery of fly ash
fransportation charges incurred or fo be incurred for the 2019-24 tanff period, in terms of its
prayers in paragraph 1 above, subject lo truing up and has not spiit any of its claims, as
contended by the Respondents. Moreover, the claim of the Petitioner for fly ash transportation
charges in some of the tariff petitions filed by the Fetitioner for the 20719-24 tanff period. had
already been disposed of with the ohservation that the recovery of the said charges, will be
governed by the decision taken in this petition. This decision will also be applicable to the
remaining tanif petitions in respect of some of the generating stafions of the Petlitioner, for the
2019-24 tanff period, which are pending. In view of this, the submissions of the Respondenis
are not acceptable. Therefore, the objection of the Respondents that the cfaim of the Pefitioner
is barred by the principles contained in Order 2 Rule 2 of CPC is rejecied.

31.._... Moreover, the recovery of fly ash transportation charges for the 2014-19 tanff penod
had been allowed by the Commission in some of its orders, based on prudence check of the
data fumished by the Pelitioner, in those petitions. But, in cases where the recovery of fly ash
fransportation charges has not been allowed for the 2014-19 tanff pencd, the Pefitioner has
been directed to approach the Commission by a separate petition, along with relevant
data/information for consideration. Therefore, the objection of the Hespondents that the claim
of the Pefitioner is barred by the principles of res judicata under Section 11 of the CFPC Is
rejected. The Petition is therefore maintainable.’

Other issues

“32 Some of Respondenis have raised issues like (a) absence of a provision under the Tariff
Regulations for recovery of additional Q&M expenses over and above the normative values
specified (b) failure of the Petitioner to comply with the procedure stiptlated in order daled
5 11.2018 in Pefition No. 172/MP/2016 (c) exercise of the ‘power to relax’ to be used sparingly
and for cogent reasons (d) no provision for camying cost efc.. Since the Commission, after
heanng the parties on 17 2. 2022 has reserved its order on ‘mainfainability’ of the pehtion, the
Issues ralsed on merts have not been considered. in this order.

33 In view of the above discussions, we hold that the present petition filed by the Petifioner is
maintainable. Accordingly, the petition is ‘admitted’” The Respondenis are directed to fife their
replres on merts, on or before 16.6 2022, after serving copy to the Petitioner who shall file its
rejoinders, by 2762022 7

34. The Petition shall be listed for hearing ‘on ments’, in due course for which separate notice
will be issued.”

Croer i Pefition Mo, 205MPEDZT FPage 6.of 41
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Reply of the Respondents

3.

The Respondent BSPHCL vide affidavit dated 16.6.2022 has mainly submitted the

following:

(a)

(b)

(c)

(d)

(e)

(f)

The Petitioner has failed to comply with the directions issued by this Commission
in its order dated 5.11.2018 in Petition No_172/MP/2016. As per directions of the
Commission in the said order, only actual additional expenditure incurred by the
Petitioner towards the transportation of ash as per Ministry of Environment,
Forest & Clmate Change (MoEF&CC) Notification dated 251 2016 has been
allowed under change in law. There has been neither any finding to substantiate
that the Petitioner has actually incurred such expenses nor any determination of
such expenses on a generic basis.

The directions issued in order dated 511.2018 was never challenged by the
petitioner and hence, have attained finality. The Petitioner cannot circumvent the
established legal position, whereby, the claims of the Petitioner can only be
entertained on actuals, pursuant to prudence check, on a case to case basis,
through truing-up exercise. As the Petitioner has already filed station-wise tanff
petitions for the same, the filing of the present petition Is unnecessary and
unwarranted.

There is no provision in  the Tariff Regulations, which allow
the reliefs claimed by the Petitioner. The tariff of particular station constitutes
different components which are duly considered at the time of determination of
tariff. It is in the nature of a bundle of charges and the components of the same
cannot be recovered on a separate basis.

The claim relating to the cost of fly ash transportation has to be determined as an
additional O&M expense on case-to-case basis, as per the procedure stipulated
in the order dated 511 2018. Neither the procedure stipulated in the said order,
nor the regulations issued by this Commission allow any claims, without actual
quantification in respect of additional O&M expense, and hence, the Petitioner is
not entitled to raise an invoice. The concept of carrying cost implies the restitution
of the affected party back to its financial position, as if the change in law event
has not occurred. This concept essentially provides a protection to the affected
parties in competitively bid projects under Section 63 of the Electricity Act 2003
However, there is no concept of restitution in projects developed under Section
62 of the said Act.

The Ministry of Power (MOP), Government of India (GOIl) vide its Notification
dated 22.9 2021 has laid down guidelines for utilization of fly ash and the detailed
procedure for computation of ash transportation charges. It is evident that if the
above guidelines are followed, a power plant is not necessarily required to Incur
any expenditure in disposing of the fly ash.

The MoEF&CC Notification dated 31.12 2021 does not make it strictly mandatory
to supply fly ash and bear the transportation cost towards the same If ihe
Petitioner take a prudent approach towards disposal of fly ash, it may even be
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able to avoid levy of transportation costs and instead even earn revenue towards
selling of the fly ash. The Petitioner has to abide by the MOFP Notification and
cannot ask for pass through of ash transportation charges without prudence
check by the Commission. Therefore, the prayer of the Petitioner that it may be
permitted to raise monthly bills of ash transportation i1s not admissible and liable
to be rejected

The Respondent BRPL vide reply affidavit dated 17.6.2022 has mainly submitted the

following:

(a)

(b)

(c)

(d)

(e)

(f)

There i1s no material difference between the MoER&CC notification dated
2512016 and 31122021 as (i) Liability of fly ash transportation has been
casted upon the Petitioner since 25.1 2016 and there is no change to that effect
(i) Notifications are premised on the ‘polluter pays’ principle introduced firstly by
notification 149 1999 which mandated ash utilization. The notification dated
25 1 2016 amended the earlier notification and the Petitioner was made liable to
bear the fly ash transportation charges and nearly extended the timeline for
100% fly ash utilization by the Petitioner to 31 122017 (i) Due to non-
compliance with the timelines for 100% fly ash cultivation, the notification dated
31.12.2021 has extended the timelines prescribed earlier vide nofification dated
25.1.2016. As such there is not change in the responsibility of the Petitioner to
bear the fly ash transportation cost.

The Petitioner was admittedly aware of its obligation towards fly ash utilization
and transportation and the notification dated 31122021 only extended the
timeline for carrying out such obligation. The Petitioner cannot claim the
notification dated 31.12.2021 to be change in law event, when there has been no
material change qua the responsibility of the Petitioner.

The Hon'ble Supreme Court vide its judgment dated 1052022 in Civil Appeal
No. 1692-1693 of 2020 (M/s Aravali Power Company Pvi. Lid. Vs Ved Prakash &
anr and batch) has directed MoEF&CC to revisit the parameters provided in the
motivation dated 31.12.2021 and accordingly modify the same, taking into
account the provisions of Hazardous and other wasies (Management and Trans
boundary Moments) Rules, 2016

Even if the Notification dated 31.12 2021 is considered as a change in law event,
the MoEF&CC has to review the parameters set-out in the said notification in
terms of the above directions of the Hon'ble Supreme Court and therefore, the
claims of the Petitioner has to be reconsidered in view of the review by
MoEF&CC.

The Petitioner reliance to order dated 5.11.2018 in Petition No.172/MP/2016 to
suggest a change in law event in 2021 under the 2019 Tanff Regulations issued
on 7.3.2019 for the events which are prior to the issuance of the 2019 Tariff
Regulations is erroneous. Moreover, the notification dated 25 1.2016 which was
declared as change in law event in context of the previous control period cannot
be considered as change in law under the 2019-24 tariff period.

There is no provision under the 2019 Tariff Regulations which allows the
recovery of the additional O&M expenses over and above the normative values
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specified therein. Allowing the claims of the Petitioner for additional O&M
expenses amounts to truing up of the normative O&M expenses specified under
the 2019 Tariff Regulations, which is not permissible.

The draft 2019 Tariff Regulations did not include any provision for recovery of
additional O&M expenses over and above the normative amounts. Also, the
normative expenses specified under the 2019 Tarnff Regulations were only after
due consideration and analysis of the reguirements of the various generating
station for the 2019-24 tariff period. As such, the Commission had consciously
not included any provision to allow the recovery of additional O&M expenses on
ash transportation while specifying the 2019 Tariff Regulations.

The 2019 Tariff Reguiations were not challenged by the Petitioner and therefore,
it is not opened to the Petitioner to now seek additional O&M in the absence of
any provision allowing such recovery. The prayer of the Petitioner, in effect,
seeks the amendment of the 2019 Tanff Regulations which is not permissible
(Commission’s order dated 5.6.2018 in Petition No.215/MP/2018 was referred
to).

The transpaortation cost of fly ash generated at the Petitioner’s generating station
are a consequence of the Petitioner's failure to achieve 100% ash utilization. The
Petitioner is attempting to shift the burden of the consequence of its neglect of its
statutory duties on the beneficiaries.

The exercise of the Power to Relax and Power to Remove difficulties is a judicial
discretion and the same cannot be Iinvoked to validate the Petitioner's non-
compliance to the noftification dated 1491999 and 3.1.2009 the Hon'ble
Supreme Court in M.U Sinai vs Union of India and ors (1975 3 SCC 765) has
held that the power to remove difficulties must be exercised in a conditioned and
restricted manner and such exercise of power shall not change the basic
structure, schemes and essential provisions of the statute.

Respondent TANGEDCO wide its reply affidavit dated 306 2022 has mainly

submitted the following:

(a)

(b)

(c)

The Petitioner has only furnished a tabular column with detail of the ash sold and
transportation charges incurred for the 24 generating stations, without any
documentary evidence, as per the order dated 5.11.2018 in Petition No.
172/MP/2016, on a case to case basis, for each generating station.

The order dated 5112018 only provides for the method to be adopted for
making a claim in the tanff petition. In the absence of getting it determined after
prudence check of the claim made by the Petitioner, in the tarff petitions filed
and in the absence of any quantification of the claim in respect of the additional
O&M charges incurred due to MoEF&CC notification, the Petitioner is not entitled
to raise an invoice. The gquestion of carrying cost does not warrant any
consideration at all, as the prayer made Is not in line with the regulations and has
been sought under power to relax.

The MOP, GOl notifications dated 2592021 and 2222022, issued - after
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submissions of the petition have clearly formulated the procedure, to be adopted
by generating station in fixing and claiming ash transportation charges. As per
the directions has to have to follow certain steps in order to dispose fly ash and
claim transportation cost In view of this, the prayer for billing the beneficiaries
directly in future is not feasible as the Petitioner has to certify that all steps were
followed for disposal of fly ash.  For the period after 31.12 2021, the Petitioner
may be directed to follow the procedure laid down in the MOP notification dated
2222022

Respondent, MSEDCL vide reply affidavit dated 6.7.2022, has submitted the

Since the parameters with respect o fly ash under the MoEF&CC notification
31.12.2021 has been put up for reconsideration, in terms of the judgment dated
10.5.2022 of the Hon'ble Supreme Court in M/s Aravall Power Co. Pvt. Ltd case,
the present claims of the Petitioner cannot be looked into at this stage and any
reliance on the said notification would be premature.

The Petitioner has only furnished a tabular column with detail of the ash sold and
transportation charges incurred for the 24 generating stations, without any
documentary evidence, as per the order dated 5112018 in Pefition No.
172/IMP/2016, on a case to case basis, for each generating station.

Since the PPA does not provide this component in the formula for passing
through the change in law claim, the claim of the Petitioner for payment will affect
the cash flow of the Respondent as well. Without truing up of the generators
claim, the prayers in the present petition may not be allowed.

The Commission may direct the Petitioner to follow the MOP guidelines dated
2292021 and to abide by the MoEF&CC notifications dated 3.11.2009 &
2512016 and directions contained in order dated 2122018 in Petition No.
131/MP/2016 and order dated 22 3 2021 in Petition No 405/MP/2019 and submit
all relevant data's, before raising the claim and pressing for the same in the
present petition.

The Commission may direct the Petitioner to follow the mechanism for recovery
of future expenditure, for transportation of ash, after adjusting the revenue
earned from sale of Ash, in terms of the MOP guidelines dated 22 9 2021 and as
specified by this Commission in order dated 2232021 in Petition
No.405/MP/2020.

The Petitioner's reliance to order dated 5.11.2018 seeking recovery of ash
transportation on monthly basis, is misplaced, more so, in the absence of details
of incurrence of actual additional expenditure. Also, the claim relating to cost of
fly ash transportation has to be determined as an additional O&M expenses, on a
case to case basis, for each generating station as per procedure stipulated in
order dated 5.11 2018.

There is no provisiocn under the 2019 Tariff Regulations to allow the recovery of
additional O&M expenses over and above the normative expenses specified
therein. It s settled law that this Commission, in the tariff determination
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proceedings is bound by its own regulation (judgment of Hon'ble Supreme Court
n PTC vs CERC & ors (2010 4 SCC 603) was refemred to).

(h) The Commission in its wisdom did not include any provision to allow the recovery
of additional O&M expenses on ash transportation, while specifying the 2019
Tarif Regulations. Accordingly, it not open to the Petitioner to seek additional
O&M expenses in the absence of any provisions allowing such recovery.

(1) In the absence of actual quantification, the Petitioner 1s not entitled to raise any
invoice and therefore, consequently the question of liability of carrying cost also
doesn't not arise. Moreover, the concept of carrying cost is not applicable to
projects developed under Section 62 of the Electricity Act, 2003,

(1) Directions in the MoEF&CC notification dated 25.1.2016 i1s the consequence of
the failure of the Petitioner to attain the 100% ash utilization within the timelines
stated in the notifications dated 14 9 1999 and 3.11.2009 Thus, the expenditure
to be incurred is wholly atiributable to the Petitoner due to its failure to comply
with the said notifications.

Hearing dated 7.7.2022

7.

During the hearing, the learned counsel for the Petitioner circulated note for arguments

and mainly submitted as under:

(a) The reliefs sought by the Petitioner in the present petition is (i) within the contours of
law (i1) not in derogation of the regulations notified by this Commission and (i) the
Commission has the powers to grant the said reliefs.

(b) The Commission vide its order dated 5.11.2018 in Petition No.172/MP/2016 has
recognized the MOEF, GOI Notification dated 25 1 2016 as a ‘change in law’ event and
allowed the recovery of fly ash transportation charges on account of such an event, on
prudence check, during the 2014-19 tariff period.

(c) The Petitioner had originally claimed the expenditure for ash transportation for 2019-
20 and 2020-21 in the tariff petitions filed for the 2019-24 tariff period. However due to
pendency on account of Covid-19 pandemic, the Petitioner was facing severe under
recovery of the expenditure and therefore, the present petition was filed in October,
2021, seeking reimbursement of the expenditure incurred during 2019-20 and 2020-21
and for the balance period, the recovery of such expenditure to be permitted on a
monthly basis. The Commission in some of its orders related to the tariff petitions filed
for the 2019-24 tariff period, has held that the reimbursement of charges towards fly ash
transportation, shall be govemed by the decision of the Commission in the present
petition.

(d) The Commission in its order dated 28 5 2022 has held that the present petition is
maintainable. The expenses on account of ash transportation being of recurring nature,
has increased, on a year-to-year basis and has caused cash-flow problems o the
Petitioner. MoEF&CC, GOl Notification on 31.12.2021 categorically prescribed that the
expenditure incurred for meeting 100% Fly Ash utilization shall be considered as
‘change in law’.
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(e) The submission of Respondent BSPHCL that the tariff regulations notified by this
Commussion, do not permit the recovery of such expenditure, was considered at length
and rejected by this Commission in para 23 of the order dated 28 .5.2022. Similarly, the
argument of the Respondents (TANGEDCO and BRPL) that fly ash utilisation is the sole
responsibility of the Petitioner and since the Petitioner has defaulted in meeting such
obligations (as per MOEF & CC notifications), the beneficiaries should not be saddled
with the liability was also considered and rejected in the said order dated 26 .5.2022;

(f) After filing this petition, the Petitioner has incurred a total expenditure of Rs 1440
crore during 2021-22. As on date, the total expenditure incurred by the Petitioner is Rs.
3082 crores up to 3132022 and continues to incur expenditure on fly ash
transportation, on a month on month basis. The gravity of the situation compelling the
Petitioner to file the present petition has been accepted by this Commission in paras 26
and 28 of the order dated 28.5.2022;

(g) Though the 2014 Tanff Regulations did not provide for a mechanism to permit the
recovery of fly ash transportation expenses as change in law’, the Commission, after
considering the difficulty faced by the Petitioner and in exercise of the regulatory power
under section 79(1)(a) of the Act, had granted relief to the Petitioner for recovery of
such expenditure as additional O&M expenses. (judgment dated 15.3.2020 of the
Hon'ble Supreme Court in PTC Lid. vs. CERC was referred to). As the 2019 Tariff
Regulations also do not deal with recovery of the said expenditure, this Commission, in
exercise of the power under section 79 (1)(a) can grant relief to the Petitioner, which is
otherwise not envisaged under the Regulations, following the principles enshrined under
section 61 of the Act.

(g) The mechanism for the monthly recovery of fly ash expenditure with annual
reconciliation, put in place by the Commission in its order dated 22.3.2021 in Petition
MNo. 405/MP/2019 (GKEL & anr v DHBVNL & ors) may be adopted in the present case
of the Petitioner.

8. The representative of the Respondent UPPCL referred to its reply and pointed out that
the Commission in its order dated 2 9 2021 in Petition No. 300/GT/2020 (tanff of Unchahar
Thermal Power Station of the Petitioner) had not considered the fly ash transportation
expenses as part of the O&M expenses He also submitted that the same may be adopted
in the present case, by allowing the recovery of fly ash transporiation expenses, on an
annual basis (instead of monthly basis) after adjusting the sale proceeds of fly ash. The
representative also sought permission of the Commission, to file its written submissions in

the matter.

9 The learned counsel for Respondent GRIDCO, while arguing that the reliefs claimed by

the Petitioner are not admissible, mainly submitted as under
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(a) The prayer of the Petitioner for monthly recovery for fly ash transportation
expenses was considered and rejected by this Commission in its order dated
5.11.2018 in Petition No. 172/MP/2016. The procedure and methodology for recovery
of fly ash transportation expenses, Is subject to prudence check of the information,
only in a tanff petition in respect of each generating station, and not in the present
petition.

(b} The Commission vide its order dated 5.11.2018 in Petition No.172/ MP/2016 had
permitted the recovery of fly ash transportation expenses, in exercise of the
reqgulatory power, for the 2014-18 tanff period. Despite this, the Commission, did not
provide for any regulation/provision, for recovery of fly ash transportation
expenditure, under the 2019 Tariff Regulations;

(c) The exercise of the power to relax’ and power to remove difficulty’ by this
Commission, cannot be contrary to the Regulations (judgment of the Hon'ble
Supreme Court in M.U.Sinai v UOI & ors was referred (o).

(d} The Petitioner has failed to satisfy the conditions mentioned in order dated
5.11.2018 in Petition No.172/MP/2016 and therefore, no prudence check can be
carmied out No steps have been taken by the Petitioner to comply with the MOEF &
CC Notifications relating to the period from 1999 to 2016. In case 100% fly ash
utilization is achieved in terms of the said notifications, no expenses would have
been incurred towards fly ash transportation.

(e) The issue of consumers being burdened with carrying cost is misplaced and
would arise only when the principal amount 1s admitted in terms of compliance to the
MOEF&CC Notifications by the Petitioner,;

(h) The Commissicn in its order dated 14.8.2021 in Petition No. 161/MP/2020 had
not allowed the recovery of fly ash transportation charges for non-compliance of the

conditions. Also, the monthly recovery of fly ash transportation expenses (with annual
reconciliation) as allowed n order dated 22 .3.2021 in Petition No. 405/MP/2021 was
subject to the conditions to be satisfied by the Petitioner.

The learned counsel for the Respondent MPPMCL adopted the above submissions

of the Respondent GRIDCO. He, however, submitted that the filing of the present petition,

on the ground that the claims in respective tarnff petitions were pending due to covid-19

pandemic, is not acceptable The learned counsel also submitted that the ‘power to relax’

cannot be exercised to mitigate the hardship faced by the Petitioner. He further submitted

that since the 2019 Tariff Regulations do not contain any provision for recovery of fly ash

transportation expenses, the prayer of the Petitioner for relaxation, amounts to seeking

‘mandamus’.

i o

The learned counsel for the Respondent Delhi Discoms (BRPL & BYPL) adopted-the
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submissions made by the Respondents above. He also referred to the reply and submitted
that since the Petitioner was aware of the MOEF&CC Notifications regarding fly ash
transportation expenses, it should have sought for incorporation of a provision for allowing
recovery of such expenses, while framing the 2019 Tanff Regulations. Having not done so,
the prayer of the Petitioner seeking relaxation of the regulations, amounts to amendment of
the regulations, which is not permissible. The learned counsel further submitied that the
relief sought by the Petitioner does not fall within the ambit of Regulation 3(10) of the 2019
Tanff Regulations. He added that the MoEF&CC Notification dated 31122021 only
extended the timeline for carrying out obligations towards fly ash utilization and
transportation by the Petitioner and therefore, the Petitioner cannot claim any subsequent
Notification dated 31.12.2021 to be a Change in Law event, when there has been no
material change, qua the responsibility of the Petitioner The learmmed counsel sought

permission of the Commussion, to file its written submissions, in the matter.

12. The learned counsel for the Respondents Kamataka Escoms adopted the submissions
made by the Respondents above. She, however added that power to relax/power to remove
difficulty can only be exercised in case of difficulty in the implementation of the regulations
and not due to difficulties faced by the Petitioner. The learned counsel also submitted that
while the Petitioner, in its tariff petition (related to Kudgi STPS) has sought recovery of fly
ash transportation expenses on a quarterly basis, it has sought recovery of the same
expenses, on a monthly basis. in the present petition. The leamed counsel sought

permission of the Commission, to file its written submissions, in the matter.

13. The learned counsel for the Respondent TANGEDCO adopted the submissions of the
above Respondents. He, however, submitted the following:

(a) The petition is bereft of particulars which are required to be furnished in
compliance to the MoEF&CC Nofifications dated 2512016, 2242021 and
31.12.2021. The MOP, GOI notification dated 22.2.2022 has clearly formulated the
procedure to be adopted by generating stations in fixing and claiming of ash
transportation charges. Hence, the Petitioner is required to certify that the procedure
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mentioned in the said notification was followed along with details.

(b} No documents have been submitied to show that transparent competitive bidding
procedure was conducted by the Petitioner and there are no details of the scheduled
rates of the respective State Governments, as applicable for transportation of fly ash.
MNo details of the actual additional expenditure incurred on ash transportation after
25.1.2016, duly certified by auditors, have been submitted. No document has been
placed on record to show that the details of the revenue generated from fly ash sales
are maintained in a separate account as per the MoEF&CC Notification.

(c) While the Petitioner has relied on the order dated 5.11.2018 in Petition No.
172/MP/2016, to contend that the MOEF &CC notification is a change in law, for
grant of relief in the present case, it has not complied with the conditions laid down in
the said order.

(d} The Petitioner is under an obligation to submit station-wise claims, as each
generating station will be different in respect to (1) the date of commercial operation
(ii) variation in the technology used (iil) the quality of coal consumed and the potential
of fly ash usage within the plant. Therefore, instead of a generic petition, the
claims of the Petitioner may be considered on a case to case basis, for each
generating station, separately.

14. The learned counsel for the Respondent MSEDCL and the Respondent Bihar Discoms
adopted the submissions of the above Respondents and also prayed for liberty to file their
written submissions. In response to the above, the learned counsel for the Petitioner made

his rejoinder submissions, which are in line with the submissions made earlier.

15. The Commission, after hearing the parties, permitited the Petitioner to upload the note

of arguments and also directed the Petitioner to file the following additional information:

(a) Station wise and year wise audited details of Ash Ulilisation Reserve Fund we.f
3.11.2009 to 25.1.2016 and further bl the end of the 2021-22, clearly showing all accruals
and drawls from the said fund,

(b) Plant-wise defails of income and expenses incured against each sub head of ash
utilisation (including quantities) as reported to CEA from 2019-20 onwards;

(c) Plant-wise detailed calculations for amving at the amounts claimed for ash transportation
giving details as per MOEF&CC Notifications and Commission’s directions in order dated
5.11.2018 in Petition No. 172/MP/2016 namely:

(i) Distance (km);

(i) Quantity (MT);

(ir) End user details (type, project elc);

(iv) Fly ash cost paid by the end user (if not on free of cost basis):

(v} Fly ash transportation cost barme by end user (as per MoEFCC notifications);

(wi) End user certification for the quantity and distance;
(vii) Mode of transportation (RailllRoad/Others)
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(viif} Details of compelitively awarded fransportation contract rates, in case of road
contracts (per km),
(ix) Prevailing Schedule of Rates for the respective years in that State eifc.

(d) Plant wise plan for improving utilisation of fly ash and reducing cost of transportation of fly
ash.

16. Accordingly, the Commission after directing the parties to complete pleadings in the
matter, reserved its order in the petition. In compliance to the abovesaid directions, the
Petitioner has filed the additional information vide its affidavit dated 182022 The
Respondent, BRPL has filed its written submissions on 2.8 2022 and the Respondent,
BSPHCL has filed its counter affidavit vide affidavit dated 10.5.2022, to the additional
submissions of the Petitioner. The Petitioner has also filed its written submissions on
1282022 The submissions of the Petitioner and Respondents, in their written
submissions/counter affidavit. are mainly on the lines of their respective contentions in the
petition/replies, and therefare, the same are not set out herein, for the sake of brevity. We
now, based on the submissions of the parties and the documents available on record,

proceed to examine the issues raised by the parties, in the subseguent paragraphs.

Analysis and Decision

17. Based on the submissions of the parties, the following Issues emerge for

consideration:

(a) Issue No. A Whether the Petitioner is entitled to seek additional cost towards fly ash
transportation in terms of the MOEFCC Notifications dated 25.1.2016 and 31.12.20217

(b)lssue No. B: Whsther the Petitioner is eniitled for reimbursement of the actual
expenditure incurred on account of fly ash transportation for the period 2019-22 and
thereafter for recovery of the same, by monthly billing from 2022 till 20247

Issue No. A: Whether the Petitioner is entitled to seek the additional cost towards fly
ash transportation in terms of the MOEF&CC Notifications dared 25.1.2016 and

31.12.2021?

18. The Environment Protection Act. 1986 (herein referred to as "EP Act”) was enacted by
the Government of India on 23.5.1986 to provide for the protection and improvement of

environment and for matters connected there with. Section 3(2)(v) of the EP Act provided
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the power to the Central Government to take such measures which include the restriction of
areas in which any industries, operations or processes or class of industries, operations or
processes shall not be carried out or shall be carried out subject to certain safeguards.
Thereafter, on 19.11.1986 the Central Government notified the Environment (Frotection)
Rules, 1986 Rule 5(3)(d) provides that the Central Government shall impose prohibition or
restriction on location of such industries and the carrying on of any process or operation in
any area after considering the objections received against such notification. Thereafter, the
Ministry of Environment and Forests, Govt. of India in exercise of its powers under Section
J(2)(v) and Section 5 of the EP Act, issued directions for "Utilisation of fly ash from coal or
lignite based thermal power plants’ vide Notification dated 14 9 1899 The said Notification
prescribed amongst others the mechanism for utilisation of fly ash generated from coal or
lignite based Thermal Power Plants and the achieve the target of fly ash utilisation.
However, the said notification did not contain any provision for sharnng of the transportation
cost with the users of fly ash. Thereafter, the Ministry of Environment, Forests and Climate
Change, Govt. of India vide Notification No. 5.0_ 254 (E) dated 25.1.2016, in exercise of its
powers under the EP Act and EP Rules, made certain amendments to the Fly Ash
Matification 1999, and incorporated, amongst others, the following provisions:

(8) Every coal or lignite based thermal power plants (including captive and or co-generating

stations) shall, within three months from the date of notification, upload on their website the

defails of stock of each type of ash available with them and thereafter shall update the stock
position at least once a Month.

(9) Every coal or gnite based thermal power plants shall imstall dedicated dry ash silos having
separate access roads so as to ease the delivery of fly ash

{10} The cost of transportation of ash for road construction projects or for manufacturning of ash
based producis or use as soil condifioner in agnculture activity within a radius of hundred
kilometres from a coal or lignite based thermal power plant shall be bome by such coal or lignite
based thermal power plant and the cost of transportafion beyond the radius of hundred kilometres
and up to three hundred kilometres shall be shared equally between the user and the coal or
ignite based thermal power plant.

{(11) The coal or lignite based thermal power plants shall promote, adopt and set up (financial and
other asscciated infrastructure) the ash-based product manufacturing facilities within their
premises orin the vicinity of their premises so as fo reduce the transportation of ash.

(12) The coal or lignite based themmal power plants in the vicinity of the cities shall promote,
support and assist in setting up of ash-based product manufacturing units so as fo meet the
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requirements of bricks and other building construction matenals and also fo reduce the
transportation.

{(13) To ensure that the contractor of road construction ulilizes the ash in the road, the Authority
concemed for road construction shall link the payment of confractor with the certification of ash
supply from the thermal power planis.

(14) The coal or hgnite based thermal power pfants shall within a radius of three hundred
kifometres bear the entire cost of transporiation of ash to the sife of road construction projects
under Pradhan Mantri Gramin Sadak Yojna and asset creation programmes of the Govemment
invalving construction of buildings, road, dams and embankments”.

. The Petitioner had filed Petition No.172/MP/2016 before this Commission seeking the

recovery of additional expenditure incurred due to fly ash transportation charges for the

201419 tarniff period, pursuant to the MOEF&CC Notification dated 25.1.2016, as a ‘change

in

law event in terms of Regulation & of the 2014 Tariff Regulations_ In the said case, the

Petitioner had also sought the permission of the Commission to raise monthly bills for

rei

mbursement of the said expenditure by the beneficiaries. The Commission vide its order

dated 5.11.2018 recognized the MOEF&CC Motification dated 251 2016, as a change in

law’ event, allowed the recovery of the said expenditure and allowed the recovery of

expenditure on such event, subject to prudence check of the claims of the Petitioner. The

relevant portion of the order dated 5.11.2018 is extracted below:

“22 It is also noticed that the Committee constituted by the Commission to examine the technical
issues with regard to ash utilization in the light of the MOEFCC Notification dated 25.1.20716 has
in its report dated 165 2018 suggested that the expenditure towards fly ash transporfation is
admissible under change in law and may be considered in terms of the Commission’s arder dated
19.12.2017 in Petition No. 101/MFP/2016 (as stated above). 23. Based on the ahove discussion,
we hold that the MOEFCC Notification dated 25 1.2016 which prescribes for sharing of the
transportation cost by the coal and lignite based thermal power plants with the fly ash users is
covered under Change in law in ferms of Regulation 3(9)(i) of the 2014 Tarf Regulations.

23 Based on the above discussion, we hoid that the MOEFCC Notification dated 25.1.2016
which prescribes for sharing of the transportation cost by the coal and lignite based thermal
power plants with the fly ash users is covered under Change in law in terms of Regulation 3(9){i)
of the 20014 Tanff Regulations.

XHAXX

a1. Accordingly, we in exercise of the reguiatory power hold that the actual additional expenditure
incurred by the Petitioner towards transportation of ash in terms of the MOEFCC Nofification is
admissible under ‘Change in Law’ as additional O&M expenses. However, the admissibility of the
claims 1s subject fo prudence check of the following conditions on case to case basis for each
station; £

JOR
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32 The Petitioner is granted liberty to approach the Commission at the time of revision of fanff of
the generating stafions based on fruing—up exercise for the penod 2014-19 in ferms of Regulation
8 of the 2014 Tarnff Hequlations, along with all details / information, duly cerfified hy auditor”

20. Accordingly, the Petitioner, in its petitions for truing-up of tarff for the 2014-19 tanff
period, In respect of its generating stations, has placed on record the relevant information
regarding fly ash ftransportation and the same are pending consideration of this
Commission. During the pendency of these tariff petitions, the Petitioner, filed petitions for
determination of tanff of its generating stations for the 2019-24 tariff period, in terms of the
2019 Tanff Regulations, wherein, a specific prayer was made for recovery of the fly ash
transportation expenses incurred, directly from the beneficiaries. In some of the tariff
petitions decided by the Commission for the 2014-19 tariff period, the fly ash transportation
charges claimed by the Petitioner, were allowed, based on prudence check of the
information furnished by the Petitioner. However, as the present petition was being heard on
‘admissibility’, the Commission, while determining tariff in some of the petitions filed by the
Petitioner for the 2019-24 tanff period, disposed of the prayer of the Petitioner for recovery
of fly ash transportation expenses, holding that the said expenses claimed shall be

governed by the decision of the Commission, in this petition

21 As siated, the Petitioner, in the present case has sought the recovery of additional
expenditure towards fly ash transportation on account of change in law, on the ground that
the Commission in its order dated 5.11.2018 in Petition No. 172/MP/2016 had already
decided that the MOEF &CC Notification dated 25 1 2016, i1s a change In law event. It has
therefore submitted that once the principle for the 1ssue I1s decided, the natural sequitur is
that any expenditure incurred on account of ash transportation ought to be allowed for
recovery from the beneficiaries. The Petitioner has also submitted that the MOEF & CC
MNaotification dated 31.12.2021 issued during the 2019-24 tariff period, has declared the
statutory obligation of 100% fly ash utilization, as a change in law event in furtherance to t_he

Notification dated 25.1.2016 and the same ought to be allowed as a pass through in tanff.
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22 Per contra, the Respondent BRPL has submitied that there is no change in the
responsibility of the Petitioner to bear the fly ash transportation cost in terms of the said
notifications. It has also stated that the change in law event declared In order dated
5.11.2018 is in the context of the 2014-19 tariff period and cannot be considered as a
change in law event under the 2019-24 tanff period. The Respondents MSEDCL and BRPL
have submitted that the claim of the Petitioner has to be reviewed in the light of the
directions passed by the Hon'ble Supreme Court its order dated 1052022 in CA. Nos.
1692-1693/2020_ In response, the Petitioner has clarified that since the obligation for 100%
fly ash utilization arises in furtherance of a statutory mandate vide notification dated

25.1.2016, the same ought to be allowed a pass through in tariff.

23. We have considered the submissions of the parties. Change in Law has been defined
in Regulation 3(9) of the 2014 Tarff Regulations, applicable for the period 2014-19, as

under:

“3(9) “Change in Law" means occurrence of any of the following events:

(a) enactment, bringing into effect or promulgation of any new Indian law; or

(b} adoption, amendment, modification. repeal or re-enactment of any existing Indian law: or

(c) change in interpretation or application of any Indian law by a competent court, Tribunal or
Indian Governmental Instrumentality which is the final authority under law for such interpretation
or application; or

(d) change by any competent statutory authonty in any condition or covenant of any consent or
clearances or approval or license available or obfained for the project, or

(e} coming into force ar change in any bilateral or multilateral agreement/ftreaty between the
Govemment of India and any other Sovereign Government having implication for the generating
station or the transmission system requlated under these Regulations.”

24 Similar definition has been provided for ‘change in law’ under Regulation 3(10) of the
2018 Tarnft Regulations, applicable for the period 2019-24. As per the said definition,
‘adoption, amendment, modification, repeal or re-enactment of any existing Indian Law’ Is
covered under change in law. The Environment (Protection) Rules, 1986 have been notified

by the Central Government in exercise of the power vested under sections 6 and 25 of the

Croer i Pefition Mo, 205MPEDZT Fage 20 of 41

A



97

Environment Protection Act, 1986. Rule 3 of the Environment (Protection) Rules provides
for Standards for emissions or discharge of environmental pollutants. The Commission vide
its order dated 5.11.2018 in Petition No.172/MP/2016, had decided that since the additional
cost towards fly ash transportation imposed by MOEF&CC Notification dated 25.1.2016, is
on account of amendment to the Fly Ash MNotification, 1999, i1ssued by the MOEF, GOI, the
sald notification dated 25.1.2016 amounts to a ‘change in law’ and as such, the expenditure
was held admissible under change in law- Even if the MOEF& CC Notification dated
2512016 cannot be construed as a ‘change in law’ event during the 2019-24 tanff period,
nevertheless, the Petitioner is required to comply with the provisions of these regulations
relating to fly ash transportation, during this peniod. In other words, there Is a continuing
obligation on the part of the Petitioner, to comply with the said notification, during the 2019-
24 tariff period. Further, it is observed that MOEF &CC, as amendment to notification dated
2512016, 1ssued notification dated 31.12 2021, casting a statutory obligation on the
Petitioner, for 100% ash utilization, as under:
“A. Responsibilities of thermal power plants to dispose fly ash and boitom ash-

o0

(10) Statutory obligation of 100 percent utilization of ash shall be treated as change in law,
wherever applicable.”

25 Thus, the MOEF & CC notifications dated 251 2016 and 31.12 2021, has created an
absolute obligation on the Petitioner, for timely disposal of fly ash. In other words, while the
notification dated 25.1.2016 (which was declared as a change in law event during the
period 2014-19) was necessarily required to be complied by the Petitioner during the
period from 1.4.2019 tll 30.12.2021, the issuance of nofification dated 31.12.2021, was
also required to be complied by the Petitioner from 31.12 2021 till 31 3.2024_ as the same
IS a change in law event in terms of the above provision. Though the Respondents
MSEDCL and BRPL have submitted that the nofification dated 31.12 2021 is required to
be reviewed In terms of the order dated 10.5.2022 of the Hon'ble Supreme Court, we

notice that the said notification is still valid and subsisting. In this background, we hold that
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the Petitioner is entitled to seek additional cost towards fly ash transportation charges
during the pericd 2019-24, in terms of compliance to MOEF&CC Notification dated
2512016 and as a change In law in terms of the MOEF&CC Notification dated
o1.12.2021.

RE:-No provision under the 2019 Tariff Regulations
26. Further, some of the Respondents namely, UPPCL, MPPMCL, TANGECO, BRPL,

GRIDCO, KSEBL, MSEDCL, BSPHCL and Karnataka Escoms have submitted that there Is
no provision under the 2019 Tanff Regulations to permit the recovery of additional O&M
expenditure, over and above the normative O&M expenses, specified thereunder. These
Respondents have also submitted that the Commission, while framing the 2019 Tariff
Regulations, after stakeholder consultation process, proceeded in its wisdom not fo include
any provision for recovery of such additional expenses in the said regulations These
Respondents have also submitted that the recovery of additional O&M expenses separaiely,
on a monthly basis, is nothing but a particular component of tariff and can't be recovered
separately, as the same needs to be considered at the time of tarff determination. It has
also been contended that in case, the Commission allows the claims of the Petitioner, for
additional O&M expenses, the same would mean undertaking truing-up of the normative
O&M expenses specified under the 2019 Tariff Regulations, which is not permissible.
Accordingly, these Respondents have submitted that the claims of the Petitioner, 1s liable to
be dismissed. Per contra, the Petitioner has clarified that the fly ash transportation charges,
though claimed under additional O&M expenses, has been claimed separately, as the said
expenses are essential to prevent under recovery and that the deferment of this cost would
lead to accumulation of carrying cost, which can be prevented only if recovery of the said
expenses s done on a monthly basis, The Petitioner has also pointed out that despite the
fact that fly ash transportation charges were not included in the 2014 Tariff Regulations, this

Commission vide its order dated 5.11.2018, had allowed the said expenditure under
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Regulation 3(9)(b) of the 2014 Tariff Regulations. It has further stated that in the absence of
appropriate provision under the 2014 tariff Regulations for claiming fly ash transportation
cost, this Commission, In the said order, had exercised its regulatory powers to allow the
sald cost under change in law. Accordingly, the Petitioner has stated that, if the Commission
by way of an order, has taken a particular view under the 2014 Tariff Regulations, there
exists no reason as to why the similar view ought not to be taken in the 2019 Tariff
Regulations, as in the present case, the expenditure has not been included in the normative
O&M expenses. Placing reliance on the APTEL judgment dated 21 32018 in Appeal Nos.
107 &117/2015 (HPPC v HERC) and judgment dated 2092012 in Appeal No.
189201 1(TPCL v JSERC), the Petitioner has submitted that ‘power to relax’ can be
invoked, if the Regulations, in any manner, cause hardship to a party in peculiar facts and

circumstances.

27 The submissions have been considered. It is noticed that in Petition No 172/MP/ 2016,
filed by the Petitioner seeking recovery of the fly ash transporiation cost during the period
2014-19, some of the Respondents therein, had contended that the 2014 tanff Regulations
do not permit the recovery of such expenditure and therefore the claim of the Petitioner is
not maintainable. Placing reliance on the judgment of the Hon'ble Supreme Court in in PTC
India Limited v CERC & ors [(2010) 4 SCC 603], the Commission, vide order dated
5.11.2018, rejected the said contention of the Respondents and in exercise of the reguiatory
power, held that the actual additional expenditure incurred by the Petitioner towards
transportation of fly ash in terms of the MOEFCC Notification dated 25.1.2016 is admissible
under ‘change in law’ as additional O&M expenses. In the present case, the Petitioner has
sought the recovery of fly ash transportation cost, on monthly basis, in terms of Section
61(b), (c) and (d) of the 2003 Act and in terms of the power vested with the Commission
under Section 79(1)a) of the Act. We have, in this order, decided that the Petitioner is

entitled to seek the sharing of transportation cost of fly ash for compliance with “the
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MOEF&CC Notification dated 25.1.2016 and under change in law in terms of MOEF&CC
notification dated 31.12.2021 as per Regulation 3(10)(b) of the 2019 Tariff Regulations.
Change in law has been provided in the 2019 Tariff Regulations in the context of additional
capitalization of the expenditure incurred/projected to be incurred by the generating
company. The relief under ‘change in law or compliance with the existing law’ has been
provided under additional capital expenditure in terms of Regulations 24, 25 and 26 of the

2019 Tariff Regulations. Relevant provisions of these Regulations are exfracted as under

“24. Additional Capitalization within the original scope and upto the cuf-off date

(1) The additional capital expenditure in respect of new project or an existing project
incurred or projected to be incurred on the followmng counts within the onginal scope of
work, after the date of commercial operation and upto the cut-off date, may be admitted by
the Commission, subject to prudence check:

Ko

fe) Change in law or compliance of any existing law.
25 Additional Capitalization within the onginal scope and after the cut-off date

(1) The additional capital expenditure incurred or projected to be incurred in respect of
an existing project or a new project or an existing project on the following counts within the
original scope of work and after the cut-off date, may be admitted by the Commission,
subject to prudence check:

Zoox
(b) Change in law or compliance of any existing law.

26. Addiional Capitalization beyond the oniginal scope

(1) The additional capital expenditure incurred or projected to be incurred in respect of an
existing project ar a new project or an existing project on the following counts within the
original scope of work and after the cut-off date, may be admifted by the Commission,
subject to prudence check:

XKoo

(b) Change in law or compfiance of any existing law.

28 Thus, in case of an existing project or a new project, the additional capital expenditure
on account of ‘change in law or compliance with any existing law’ is allowed. However, the
additional expenditure towards transportation of fly ash from the generating station to the
place of users is an expenditure of a revenue nature. We do not agree with the submissions
of the Respondents that since the Commission in its wisdom did not include any provision

for recovery of such additional expenses in the 2019 Tariff Regulations, the claim of the
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Petitioner is not maintainable. In our view, the absence of a corresponding provision under
the 2019 Tariff Regulations for allowing the additional revenue expenses /expenses of O&M
nature under ‘change in law or compliance with the existing law’, cannot render the power of
the Commission nugatory, as the word ‘regulate’ under Section 79(1)(a) of the 2003 Act, is
wide enough to confer power on the Commission, to deal with the given situation. To
reiterate, the Hon'ble Supreme Court in PTC India Limited v CERC & ors., has held that
regulatory power can be exercised only when there is no provision in the regulations framed
under section 178 of the Act. The relevant observations of the Hon'ble Supreme Court are
extracted as under:

“40. As stafed above, the 2003 Act has been enacted in furtherance of the policy envisaged
under the Electrcity Requlatory Commissions Act 1998 as it mandafes establishment of an
independent and transparent Requlatory Commission entrusted with wide ranging responsibilities
and objectives infer alia including protection of the consumers of elecinicity. Accordingly, the
Central Commission is set up under Section 76(1) to exercise the powers conferred on, and in
discharge of the functions assigned fo, it under the Act On reading Sections 76{1) and 79(1) cne
finds that Central Commission is empowered fo fake measures/steps in discharge of the
functions enumerated in Section 79(1) lke fo reguiate the tanff of generating companies, to
regulate the infer-State transmission of eleciricity, to determine fanff for inter-State transmission
of electricity, to issue licenses, to adjudicate upon disputes, to levy fees, to specify the Grid Code,
to fix the frading margin in inter-State trading of efectrcity, if considered necessary, etc.. These
measures, which the Central Commission is empowered fo take, have got to be in conformity with
the requlations under Section 178, wherever such regulations are applicable. Measures under
Section 79(1), therefore, have got fo be in conformity with the regulations under Section 178. To
regulate is an exercise which is different from making of the regulations. However, making of a
regulation under Section 178 is not a pre-condiion fo the Central Commission taking any
steps/measures under Section 79(1). As sfafed. if there is a regulation, then the measure under
Section 79(1) has to be in conformity with such requlation under Section 178__...."7

29 It is pertinent to mention that the Commission while fixing the O&M expense norms for
the 2019-24 tariff period, had not considered/included the expenses incurred on account of
transportation of fly ash. Accordingly, we, in exercise of the regulatory power under section
79(1)(a) of the Act, hold that the additional expenditure incurred by the Petitiocner towards fly
ash transportation cost for the pericd 2019-24, is admissible as additional O&M expenses,
as the same is in terms of the MOEF&CC notifications dated 251 2016 and 31 .12 2021, as

stated Iin para 25 above.
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Issue No. B: Whether the Petitioner is entitled for the reimbursement of the actual
expenditure incurred on account of fly ash transportation for the period 2019-22 and
thereafter for recovery of the same, by monthly billing from 2022 till 20224;

30 Some of the Respondents have submitted that the reliance placed by the Petitioner, in
order dated 5.11.2018 in Petition No. 172/MP/2016 is erroneous. The Respondents BRPL,
TANGEDCO and MSEDCL have submitted that even assuming that the nofification dated
31.12.2021 i1s a change in law event, the claims of the Pefitioner would still be untenable, as
the Petitioner has failed to provide any information/documentary proof, as directed by this
Commission in the said order dated 5.11.2018, for enabling prudence check. The
Respondents BSPHCL, MSEDCL and KSEB have pointed out that the actual expenditure
on account of transportation of fly ash is admissible under change in law as additional O&M
expenses, subject to prudence check, on a case to case basis, for each generating station,
with liberty to approach at the time of truing up of tanff. Per contra, the Petitioner has
clarified that, it has, in compliance with the directions in order dated 5.11.2018 submitted all
relevant documents /information in the truing up petitions for the 2014-19 tariff period and
also in the additional affidavits filed in respect of the tanff petitions for the 20159-24 tanff
period. It has been further stated that it has vide additional submissions dated 3.8 2022,
filed the required information as sought by the Commissions vide ROP dated 7.7.2022.
Also, the Petitioner, while pointing out that it has sought the reimbursement of fly ash
transportation charges for the period 2019-22 and for the balance period (2022-24) to be
recovered on monthly basis, on self-certification, has submitted that since the fly ash
transportation charges are recurring in nature, the recovery of the said expenditure from the

beneficiaries, will get accumulated and therefore, atiract carrying cost.

31. We have examined the matter. It is observed that in order dated 5112018, the
Commission, in exercise of its regulatory powers, had held that the actual additional

expenditure incurred by the Petitioner during the 2014-19 tarff period, towards
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transportation of fly ash, in terms of the MOEF&CC Notification dated 251.2016, was
admissible under ‘change in law” as additional O&M expenses. However, in the said order,
it was observed that the admissibility of the claims of the Petitioner, was subject to prudence
check of the following conditions, on a case to case basis, for each generating station:

a) Award of fly ash fransporiation contract through a transparent competitve bidding
procedure. Altermatively, the schedufe rates of the respective Stale Govermments, as
applicable for transportation of fly ash.

b) Details of the actual additional expenditure incurmmed on Ash transportation after 25.1 2016,
duly certified by auditors.

c) Details of the Revenue generated from sale of fly ash/ fly ash products and the expenditure
incurred towards Ash ufilization up to 25.1.2016 and from 25.1.2016 to till date, separately.

d) Revenue generated from fly Ash sales mainiained in a separate account as per the MoEF
notification.

32. Interms of the above, the Petitioner was granted liberty to approach the Commission,
at the time of revision of tariff of the generating stations, based on truing-up exercise, for the
2014-19 tanff period, in terms of Regulation 8 of the 2014 Tanff Regulations, along with all
details / information, duly certified by auditor. In compliance to the above, the Petitioner had
filed the relevant information/documents, and the Commission, after prudence check of
these documents /information, had allowed the ash transportation charges, in some of the
generating stations of the Petitioner, for the 2014-19 tanff period. However, In cases where
the recovery of fly ash transportation charges was not allowed for the 2014-159 tanff period,
the Petitioner has been directed to approach the Commission by a separate petition, along
with relevant data/ information for consideration. In our considered view, the Petitioner's
reliance to the Commission’s order dated 5.11.2018, is only for the recovery of the fly ash
transportation charges for the 2019-24 tanff period, as a change in law event subject to
prudence check. The compliance or otherwise of the additional information sought from the
Petitioner, in the order dated 5. 11.2018, relating to the fly ash transportation cost claimed by
the Petitioner, for the 2014-19 tariff period, cannot be the basis for the Respendents, to

negate the claims of the Petitioner for the 2019-24 tariff period. Nevertheless, we nofice,
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that the Petitioner vide its affidavit dated 1.6 2022, has, in compliance to the directions of
this Commission, furnished the additional information sought vide ROP dated 7.7.2022, in
support of its prayer seeking reimbursement of ash transportation charges for the penod
2018-22, which is subject to prudence check, and has also undertaken to furnish the
relevant information, for the balance period (2022-24), at the end of the tariff control period.

In the light of the above, the submissions of the Respondents that the claims of the

Petitioner for the 2019-24 tariff period are in-admissible, is not acceptable.

33. The Petitioner has submitted that at the time of filing the petition, the accounts for
2018-20 and 2020-21 were finalized and submitted and accordingly, a prayer was made for
reimbursement of actual ash transportation expenses for the said years. It has, however,
submitted that subsequently, during the course of the proceedings in the present petition,
the accounts for 2021-22 was finalized and details of the expenses incurred for the said
year. has been submitted. Based on this, the Petitioner has submitted that the Commission
may direct the beneficiaries to reimburse the actual ash transportation expenses incurred
during the period 2019-22 and to further direct the beneficiaries to reimburse the said

charges on a monthly basis, for the future period.

34. The Petitioner, in response to the directions of the Commission vide ROP of the
hearing dated 7.7.2022, has, vide affidavit dated 1.8.2022 (filed on 3.8.2022) fumished the
additional information, as sought by the Commission (as in para 15 above) along with the
station wise claim for ash transportation charges for the period 2019-22 According to the
Petitioner, the total expenditure incurred by the Petitioner towards transportation of fly ash is
to the tune of Rs. 3097 crore upto 31.3.2022 and it continues to incur the said expenditure
on a month to month basis. The admissibility of the claims for the period 2018-22 are

examined in the subsequent paragraphs.

35, As stated, the Petitioner has placed on record the station-wise and year-wise audited
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details of Ash Utilization Reserve Fund wef 3.112009 to 24.1.2016 and further. from

2512016 till 31.3.2022. The Petitioner has also furnished the following details:

a) Data for quantity of Plant-wise ash utillization as submitted to Central Electricity
Authonty (CEA).

b)  The data (Plant-wise and sub-head wise) as reported to CEA by the Petitioner for ash
utilization for 2021-22.

c) Plant-wise details of income against relevant sub-head of ash utilization (including
guantities) and Plant-wise details of expenses (as claimed in instant Petition) against
relevant sub-head of ash utilization (including quantities) for the 2019-20, 2020-21 and
2021-22..

dj The Plant-wise detailed calculations for amving at the expenditure incurred for ash
transporiation giving details as per MOEF&CC Notifications and Commission's directions in
order dated 5.11.2018 in Petition No. 172/MP/2016 with respect to the years 2019-20,
2020-21 and 2021-22.

e) 0

f) The details of ash transportation expenses incumed for 2019-20 and 2020-21

Q) The ash utilization infrastructure in Sipat STPS and Simhadri STPS has been funded
from ash sale proceeds and accordingly station wise claim for ash transportation expenses
for 2019-20, 2020-21 and 2021-22 has been provided.

36 The Petitioner has also submitted that it has been incurring the fly ash transportation

expenditure in a recurring manner to the tune of Rs. 652 crore in 2019-20, Rs. 1004 crore

in 2020-21 and Rs. 1440 crore in 2021-22. The Petitioner has also submitted the auditor

certificates of the Ash transportation charges incurred by it along with the ash sale proceeds

received during the relevant periods, in suppert of its claim for ash transportation charges,

after adjusting the ash sale proceeds and end user certificates Based on the auditor

certificates submitted by the Petitioner, the station-wise Ash transportation charges claimed

15 a5 under:

5l. | Name of the Generating | Ash transportation Charges claimed (Rsin lakh)

No_| Station : 201920 | 202021 | 202122

1 Singrauli Super Thermal 0.00 619471 3441 .27
Power Stations

2 Rihand Super Thermal 0.00 312520 722505
Power Station

3 Unchahar Thermal Power 7486.43 1448911 10363 .48
Station

4 Tanda Themmal FPower 573244 0.00 951477
Station

5 Korba Super Thermal 0.00 58501 1396.61
Power Project

G Vindhyachal Super 0.00 2071.18 5872 97
Thermal Power Project
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37 Further, as regard with the adjustment of revenue earmed through sale of fly ash,

Commission at para no. 26 of the order dated 511 2018 in petition no 172/MP/2016 has

106

7 Sipat Super  Thermal 63539 383275 35620 43
Power Project

8 Farakka Supsr Thermal 21918.76 2026511 2828872
Power Project

9 Kahalgaon Super Thermal 0.00 11303.56 21260 .40
Power Project

10 Talcher Super Thermal 7563.45 19106.50 1977112
Power Project

11 Talcher TPS 15.56 9.44 0.00

| 12 | Barh Thermal Power Plant 0.0 0.00 1839.79

13 Ramagundam Super 0.a0 0.00 2036.97
Thermal Power

14 Simhadri Thermal Power 1529123 749147 9449 58
Project

15 Mauda Super Thermal 6524 83 3799.14 58583.51
Power Station

16 Lara STFF 1.96 8214.75 570507

i7 Gadarwara Super Thermal 0.00 0.00 128.19
Power Plant

18 Darlipalli Super Thermal 0.00 0.00 804413
Power Plant
Total 65173.05 100487.93 144043.06

observed as under:

“26.

stations has remained in the range of about 40% to 60% dunng the penod 2009- 2017

and the average % age of ash utitization during the period 2009-17 has been about 50%.

Further it is ohsenved that the % age of ash issued to Cement Ind & other is 27.63%
(Cement 15 13% and others 6.50%) of the total ash produced by NTPC As per the
directives of MOEF notrfication dated 25.1.2016 and for that matter NTPC has to incur
transportation expenditure. NTPC has eamed revenue of '474.20 Cr. from 2009- 10 to
2014-15 as given below As per Para 6 of MOEF Nolification no. 26804 (E) dafed

03.11.09, this revenue can only be utilised for promoting fly ash utilisation, hence part of

Based on the delails submitted by the Petitioner in the fables A & B above, the

Committee in its report dated 16.5.2018 has ohserved the following:

It could be ohserved from above tables A& B that the % age of ash ufilization in NTPC

The average fly ash utilization had remained about 43% during the period 1999- 2017

transportation expenditure, as above can be met from this revenue.” *
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38. On perusal of the details submitted by the Petitioner, it is noticed that the Petitioner
has claimed ash transport expenses for the period 2016-17 to 2021-22 considering the sale
of ash and related expenditure we f 251 2016 to 31.3.2022_In this regard, it Is to mention
that, for the 2014-19 tariff period, the Commission had in principle permitted the recovery of
ash transportation expenditure vide its order dated 5.11.2018 in Petition No 172/MP/2016
under change in law. Based on this, the claims of the Petitioner for fly ash transportation
expenses, in some of the truing-up of tariff petitions for the period 2014-19 were allowed on
prudence check. In the present case, the actual expenses generating plant wise claimed by
the Petitioner for the period from 2019-20 to 2021-22 after accounting for the revenue
eared through sale of Ash Generating Station wise | as per the audited data submitted by

the Petitioner, is as under:

(Rs. In Lakh)

Net Charges

Name of the allowed for
Generating 2019-20 2020-21 2021-22 the period
Station 2019-20 to
2021-22

Ash transportation charges incurred (a) 0.00 6194.71 J441.27 0635.98

Singrauli STPS Expenditure met out of Ash sale fund (b) 0.00 0.00 0.00 0.00
Net Expenditure allowed (c) =(a)-(b) 0.00 6194.71 344127 9635.98

Ash transportation charges incurred (a) 11.50 3364 53 7225.05 10605 48

Rihand STPS Expenditure met out of Ash sale fund (b) 11.90 23832 0.00 25122
Net Expenditure allowed (c) =(a)-(b) 0.00 3125.21 T72259.05 10354.26

Ash transportation charges incurred (a) 892642 | 1581735 | 11831.86 36575.63

Unchahar TPS | Expenditure met out of Ash sale fund (b) 143999 | 132824 | 146837 | 423660
Net Expenditure allowed (c) ={a)-(b) T7486.43 | 14489.11 | 10363.49 32339.03
Ash transportation charges incurred (a) 8916.32 474 06 15494 43 24884 81

Tanda TPS Expenditure met out of Ash sale fund (b) 3183.87 47406 5982 67 9640.60
Net Expenditure allowed (c) =(a)-(b) 5732.45 0.00 9511.76 15244.21
Ash transportation charges incurred (a) 0.00 784.00 1441.61 2225.61

Korba STPS Expenditure met out of Ash sale fund (b) 0.00 198.99 45 00 24399
Net Expenditure allowed (c) =(a)-(b) 0.00 585.01 1396.61 1981.62

Ash transportation charges incurred (a) 153.97 244227 6073.48 8669.72

Vindhyachal STPS HExpend]ture met out of Ash sale fundfl-:b]l 153.97 371.09 200 51 72557
Net Expenditure allowed (c) =(a)-(b) 0.00 2071.18 5872.97 7944.15

Sipat STPS Ash transportation charges clamed (a) 638.39 3832.75 394423 | 841537
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Ash Fund Utilization for Assets during the 291 09
period (h) 252.38 32.50 6.21
Ash sale during the period (c) 252.38 32.50 130.01 414.39
Net Expenditure allowed (d) ={a)}+(b)-(c) 638.39 3832.75 3820.43 B8291.57
Ash transporiation charges incurred (a) 25303.56 | 2169923 | 29584.82 T6587.61
Farakka STPS Expenditure met out of Ash sale fund (b) 338479 1434.12 1296.11 6115.02
Net Expenditure allowed (c) =(a)-(b) 21918.77 | 20265.11 | 28288.71 70472.59
Ash transporiation charges incurred (a) 335510 | 15011.72 | 23373.36 4174018
Kahalgaon STPS | Expenditure met out of Ash sale fund (b) 335510 3708.16 2112.97 9176.23
Net Expenditure allowed (c) =(a)-(b) 0.00 | 11303.56 | 21260.39 32563.95
Ash transportation charges incurred (a) 7563.45 | 1910650 | 1977112 4644107
Talcher STPS Expenditure met out of Ash sale fund (b) 0.00 0.00 0.00 000
Net Expenditure allowed (c) ={a)-(b) 7563.45 | 19106.50 | 19771.12 46441.07
Ash transportation charges incurred (a) 15.56 9.44 0.00 2500
Talcher TPS Expenditure met out of Ash sale fund (b) 0.00 0.00 0.00 0.00
| Net Expenditure allowed (c) ={a)-(b) 15.56 9.44 | 0.0 25.00
Ash transportation charges incurred (a) 0.00 0.00 3183.29 3183.29
Barh TPS Expenditure met out of Ash sale fund (b) 0.00 0.00 134351 1343.51
Net Expenditure allowed (c) =(a)-(b) 0.00 0.00 18639.78 1639.78
Ash transportation Charges incurred (a) 0.00 29.80 4858.42 4868.22
Rﬂ’";‘%;gd“"‘ Expenditure met out of Ash sale fund (b) 0.00 29.80 | 282145 285125
Net Expenditure allowed (c) =(a)-(b) 0.00 0.00 2036.97 2036.97
Ash transportation charges clamed (a) 15291.23 7491.47 9449 58 32232 28
Ashl Fund Utilization for Assets during the 370 98
Simhadri TPS period (b) 163.69 76.00 131.29
Ash sale during the period (c) 163.69 76.00 131.29 370.98
Net Expenditure allowed (d) =(a)+(b)-{c) | 15291.23 7491.47 9449.58 32232.28
Ash transportation charges incurred (a) 6561.04 J624.72 5913.83 16299.55
Mauda STPS Expenditure met out of Ash sale fund (b) 3621 25.58 30.32 89211
Net Expenditure allowed (c) ={a)-(b) 6524.83 3799.14 5883.91 16207.48
Ash transportation charges incurred (a) 1.96 8319.75 5623.57 1414528
Lara STPP Expenditure met out of Ash sale fund (b) 0.00 105.00 118.50 22350
Net Expenditure allowed (c) ={a)-(b) 1.96 8214.75 5705.07 13921.78
Ash transportation charges incurred (a) 0.00 0.00 136.26 13626
Gadarwara STPS TExpenditure met out of Ash sale fund (b) 0.00 0.00 6.07 8.07
Net Expenditure allowed (c) =(a)-(b) 0.00 0.00 128.19 128.19
Ash transporiation charges incurred (a) 0.00 0.00 6044 13 6044 .13
Darlipalli STPS Expenditure met out of Ash sale fund k) 0.00 0.00 0.00 0.00
Net Expenditure allowed (c) =(a)-(b) 0.00 0.00 8044.13 8044.13
Total Met Charges allowed after
adjusting the available revenue | 65173.07 | 100487.94 | 144042.03 309704.04
generated from sale of Ash

39 Petitioner has furnished the details of the distance to which fly ash has been

transported from the generating station, schedule rates applicable for transportation of 'ﬁy

Croer i Pefition Mo, 205MPEDZT

A

FPage 32 of 41




109

ash, as notified by the State Governments along with details, including Auditor certified
accounts. These documents have been examined and accordingly, the total fly ash
transportation expenditure allowed to the Petitioner generating station wise for the perod
2018-22 is as per the table in para 38 above totalling to Rs.309704.03 lakh and the same
shall be recovered from the beneficiaries of the respective generating stations in 6 (six)
equal monthly installments. However, the Petitioner Is directed to submit details regarding
award of transportation contracts, distance to which fly ash has been transported along with
duly reconciled statements of expenditure incurred on ash transportation at the time of filing

petitions for truing up of tanff for the 2019-24 tariff period of the generating stations.

Monthly billing

40. As stated, the Petitioner has sought the reimbursement of the actual fly ash
transportation charges for the years 2018-20, 2020-21 and 2021-22 under change in law
and for the balance period (2022-24), it has prayed for the billing and recovery of the said
expenses, on a monthly basis, based on self-certification. Per contra, the Respondents
have submitted that the Commission in its order dated 5.11.2018 had deemed it fit not to
grant the recovery of monthly billing of the additional expenditure incurred on account of fly
ash transportation. They have also submitted that the Petitioner cannot shift the burden on
the beneficiaries to bear the expenses towards ash transportation due to its failure to
comply with the MOEF &CC notifications dated 25.1.2016 and 31.12.2021. Accordingly, the
Respondents have prayed that the cost towards Fly ash transportation, may not be

permitted to be recovered.

41. The matter has been examined. It i1s noticed that the Petitioner in Petition
No 172/MP/2016 had sought the permission of the Commission to recover the fly ash
transportation expenses, through monthly billing, from the various beneficiaries of the

generating stations of the Petitioner. However, the Commission vide its order dated
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5.11.2018, while observing that the admissibility of the claims of the Petitioner are subject to
prudence check of the additional information to be filed by the Petitioner, granted liberty to
claim the same at the time of truing up of tariff of the generating stations of the Petitioner
(see para 19 above). Though the prayer of the Petitioner for monthly billing of the expenses
was not specifically rejected by order dated 511 2018, the non-consideration of the said
prayer, therein, appear to be only on account of the fact that the said petition was being
disposed of during the fag end of the control period 2014-19, and that the Petitioner was
entitled to file truing-up petitions in respect of its generating stations for the peried 2014-19,
in terms of Regulation &{1) of the 2014 Tariff Regulations. This 1s not so in the present case.
In the present case, though the Petitioner had claimed the recovery of fly ash expenditure in
all petitions for determination of tariff for the period 2019-24, it has, considering the Covid-
19 pandemic and the delay in the recovery of the said expenditure from tariff petitions, and
the cash flow problems, has filed the present petition also with a prayer for intenm relief.
Accordingly, the claims of the Petitioner in the tanff petitions was not considered and was
made subject to the final decision in this petition. Since the Petitioner has been incurring the
sald expenditure, which is subject to adjustment at the time of truing-up of tariff of the
generating stations of the Petitioner, for the period 2019-24, no prejudice will be caused to

the Respondents herein, by allowing the monthly billing, as prayed for.

42 Further, the Petitioner has relied upen the Commission’'s order dated 22 .3 2021 In
Petition No. 405/MP2019 (GKEL & anr v DHBVNL & ors) to submit that the issue of
moenthly recovery and procedure for recovery of cost is no more res integra, as the
Commission, has put in place a robust mechanism of monthly recovery with annual
reconciliation. It has been objected to by some of the Respondenis stating that there is no
similarity in the present petition and the order dated 22 3 2021 towards recovery of the
expenditure. This submission of the Respondents is also not acceptable. Though the order

dated 22 3 2021 relate to the recovery of expenditure incurred on transportation of fly ash
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by the Pefitioner therein (whose project is covered under Section 63 of the Act), pursuant to
the MoEF&CC Notification dated 251 2016, the same would be applicable to the present
case of the Petitioner (whose project is covered under Section 62 of the Act), as in the said
case, the notification dated 25.1.2016, was declared as ‘change in law event’ and the

recovery of the charges for transportation of fly ash was found to be admissible.

43 In the light of the above discussion and keeping in view that the Petitioner is entitled
for recovery of fly ash transportation charges, under change in law, as additional O&M
expenses, we permit the provisional billing at 90% of the fly ash transportation charges
incurred by the Petitioner, in respect of its generating stations. for the balance period (ie.
2022-24) on a monthly basis, based on self -certification, and the beneficiaries shall pay the
same accordingly. This i1s, however, subject to prudence check of the claims, at the time of
truing-up of tariff for the period 2019-24, In respect of the generating stations of the

Petitioner, in terms of Regulation 13 of the 2019 Tanff Regulations.

44  We direct that the fly ash transportation cost incurred by the Petfitioner, shall be
recovered, in proportion to the coal consumed corresponding to the scheduled generation at
normative parameters in accordance with the 2019 Tariff Regulations or at actuals,
whichever is lower, for the supply of electricity to the respective Discoms. If the actual
generation is less than the scheduled generation, the coal consumed for actual generation
shall be considered for the purpose of computation of transportation of fly ash. The
Petitioners are directed to furmish along with its monthly regular and/or supplementary
bill(s), computations duly certified by the auditor, to the Respondent Discoms. The
Petitioners and the Respondent Discoms are also directed to carry out reconciliation in
respect of the claims, annually and the same Is subject to truing-up, in terms of Regulation

13 of the 2019 Tariff Regulations.
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Carrying cost
45 The Petitioner has submitted that it is entitled to carrying cost from the day the

expenses have been incurred, but not have been recovered. Referring to the judgment of
the Hon'ble Supreme Court iIn UHBVN v Adani Power & ors [2019 (5) SCC 325], the
Petitioner has contended that it i1s entitled to carrying cost from the beneficiaries and any
deferment shall have a time value of money attached to it It has further submitted that the
prayer for monthly recovery of fly ash transportation expense will prevent the burden of
carrying cost/interest on the beneficiaries and delay in recovery could lead to carrying cost
in terms of Regulation 13 of the 2019 Tariff Regulations. Per contra, some of the
Respondents have contended that the concept of carrying cost does not arise, in as much
as, the additional O&M expenses cannot be determined in isolation of other components as

claimed in the tariff petition.

46. The matter has been considered. As stated, the Petitioner, in this order, has been
granted the relief for recovery of fly ash transportation expenditure for the period 2019-22
and for monthly billing of such charges for the period 2022-24 (based on self-certification),
In exercise of the regulatory powers under Section 79(1)a) of the Act.  Also, the monthly
billing of the charges incurred for the period 2022-24 is subject to truing up in terms of
Regulation 13 of the 2019 Tariff Regulations. It is however observed that in respect of the
claim of the Petitioner for recovery of fly ash transportation charges for the period 2014-19,
the Commission, had, in exercise of the regulatory powers, allowed the reimbursement of
the said expenses in B (six) monthly installments, to some of the generating stations, after
prudent check The Petitioner has claimed carrying cost in respect of fly ash transportation
charges for the period 2019-24, placing reliance on the judgment of the Hon'ble Supreme
Court in UHBVYN v Adani Power case. In this case, the Hon'ble Supreme Court has
observed that since the funds arranged by the developer are based on Interest raie

framework followed by scheduled commercial banks, the affected developer ought {o bé
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compensated in the same way. The relevant portion of the said judgment is extracted
hereinbelow:

“10. A reading of Arficle 13 as a whole, therefore, leads lo the posifion that subject to
restitutionary principles contained in Article 13.2, the adjustment in monthfy tariff payment, in
the facts of the present case, has fo be from the date of the withdrawal of exemption which
was done by administrative orders dated 06.04 2015 and 16.02.2016. The present case,
therefore, falls within Article 13.4.1(i). This being the case, it is clear that the adjustment in
monthly tanff payment has to be effected from the date on which the exemptions given were
withdrawn. This being the case, monthly invoices to be raised by the seller after such change
in tariff are to appropnately reflect the changed fariff. On the facts of the present case, it is
clear that the respondents were entifled fo adjustment in their monthly tariff payment from the
date on which the exempilion notifications became effective. This being the case, the
restitutionary principle contained in Article 13 2 would kick in for the simple reason that it Is
only after the order dated 04.05 2017that the CERC held that the respondents were enfitied to
claim added costs on account of change in law we.f 01.04.2015 This being the case, it would
be fallacious to say that the respondents would be claiming this restitufionary amount on some
general pninciple of equity outside the PPA. Since it is clear that this amount of carrying cost is
only relatable to Arficle 13 of the PPA, we find no reason to inferfere with the judgment of the
Appellate Trnbunal ®

47 In line with the above decision and since the Petitioner has been permitted to recover
the fly ash transporiation cost as ‘additional O&M expenses’, for the period 2019-24, in
exercise of the regulatory powers under Section 79(1)(a) of the Act, we permit the recovery
of these charges, along with carrying cost, at the rate of interest as specified, in terms of

Regulation 10 (7) of the 2019 Tariff Regulations.

Failure of the Petitioner to comply with the notifications

48. Some of the Respondents have submitted that the additional expenditure incurred by
the Petitioner is wholly attributable to the Petitioner due to their failure to comply with the
MOEF & CC notifications issued under the Environment Protection Act. They have also
submitted that the Petitioner is attempting to shift the burden on the beneficianes to bear the
expenses towards ash transportation which are clearly due to the failure of the Petitioner to
comply with the said notifications, which is against the interest of the consumers’ and
therefore, the claims are liable to be rejected Also, few Respondents have submitted that
the MOEF&CC nctification dated 25.1.2016, is the consequence of failure of the Petitioner

to attain 100% fly ash utilization within the time lines stated in the notifications dated
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1492009 and 3.11.2009. Accordingly, these Respondents have submitted that the claims
of the Petitioner may be rejected. FPer contra, the Petitioner has clarified that while the
MOEF & CC notification dated 3.11 2009, does not provide for any provision for sharing of
transportation cost with the users, the notification dated 25.1.2016 mandate the bearing of
ash transportation charges by coal/lignite based thermal generating stations. It has also
submitted that the issue of non-utilization of fly ash in terms of the said notification, raised
by some of the beneficiaries, were disregarded by the commission in its order dated
5.11.2018, and therefore, the same Issue cannot be agitated again, as it would be barred by
the principles of res judicata. The Petitioner has also pointed cut that the compliance of
environmental norms including MOEF&CC notification dated 251 2016 is a subject matter
of the Environment Protection Act, and in case of violation of any of terms and conditions
prescribed thereunder, action for non-compliance would have been taken by the appropriate

authorities under the said Act.

45  The matter has been considered The contention of the Respondentis that the
notification dated 251 2016 is on account of the failure of the Petitioner to attain 100% fly
ash utilization within the timelines stated in the earlier notifications and therefore, the burden
has been shifted on the beneficiaries to bear the said expenses, 1s misconceived and is not
acceptable. It is noticed that though the notification dated 3.11 2009 allowed the sale of fly
ash by the generating stations to the user agencies and also mandated the generating
stations to utiize 100% ash in a phased manner, it did not provide for any provision for
sharing of transportation cost with the users of fly ash. As rightly contended by the
Petitioner, any non-compliance to the terms and conditions prescribed under the EP Act or
the notification thereunder, would have invited action against the Petitioner for non-
compliance, by the appropriate authorities. The Petitioner has submitted that it would follow
the procedure laid down in the nofifications. Be that as it may, it is noticed that the

Petitioner, in response to the directions of the Commission vide ROP dated 7.7.2022. has.
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vide its affidavit dated 1.8.2022. detailed the measures and initiatives implemented and
explored, across all its generating stations for improving the utilization of fly ash and
reducing cost of transportation of fly ash. In our view, the prayer of the Petitioner, in the
present petition, 1s for the recovery of additional expenditure incurred towards fly ash
transportation, in terms of the MOER&CC notifications dated 251 2016 and 3112 2021,
and once the principle, that the said expenditure is ‘admissible’ as additional O&M expenses

has been decided, the Petitioner is entitled to recover the same from the beneficiaries

Others

50. Some of the Respondents like BSPHCL, TANGEDCO and MSEDCL have submitted
that fly ash transportation charges can be claimed only after fulfilment of the conditions laid
down in the Ministry of Power notifications dated 25.9.2021 and 22 2.2022. According to the
Respondents, the Petitioner, in terms of the said notifications, has to follow the steps
namely (1) The power plant shall first attempt to sell fly ash by a transparent bidding process
(i) if some quantity is left un-bided, then the station can attempt to give free of cost, if the
user agency is willing to bear the transportation cost and (ii) in case of non-fulfillment of the
above conditions, then only the thermal power plant shall bear the cost of transportation of
fly ash to be provided free to eligible projects. As regards the recovery of transportation
cost, in terms of the said notifications, the (i) said cost shall be discovered on competitive
bidding basis only (ii) thermal power plants shall prepare a panel of transportation agencies
ever year based on competitive bidding for transportation in slabs of 50 km, which may be
used for the period (i) the thermal power plants shall call for bids well in advance so that
the transportation panel is in place as soon as the previous panel expires and (iv) and fly
ash will be offered to end users on competing demand basis. Accordingly, these
Respondents have submitted that the Petitioner may be directed to follow the above said
procedure laid down in the said notifications. Per contra, the Petitioner while pointing out

that the said nofifications are prospective in nature, has submitted that it would follow the
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procedure laid down in these notifications. It has, however, submitied that the present
petition is not for the determination of procedures that must be followed, but solely for timely
recovery of the expenses incurred on account of fly ash transportation to avoid any financial

implication on the stakeholders involved.

51, The submissions have been considered. As stated in para 15 above, the Commission
vide ROP of the hearing dated 7.7 2022, had directed the Petitioner, to submit, amongst
others, 'the plant-wise plan for improving utilization of fly ash and reducing the cost of
transportation of fly ash’. In response, the Petitioner vide affidavit dated 1.8.2022, has
submitted that it is implementing and exploring a number of measures and initiatives across
all its plants to improve utilization of fly ash and reduce the cost of transportation of fly ash,

as detailed below:

(a) Exploring further tie-ups for dry fly ash/ pond ash utilization with nearby Cement
Industries, Traders, Brick Manufacturers, Tile manufacturers;

(b) Serving notice to Mines authorities for allocation of abandoned mines as per
provision of MoEF&CC Notification dated 31.12.2021.

(c) Planning for utilization of pond ash in Read, embankment construction, shoreline
protection measures, etc. as per provision of MoEF&CC Notification dated
31.12.2021.

(d) Continued Ash Utilization process as per stipulations of MOP advisory:

« Auction of Ash through Open and transparent bidding process

+ Inviting Expression of Interest from User agencies for balance of Ash after
auction process for free issue free of cost and transportation to be borme by User
agencies

* Inviting Eol for free of cost issue of ash while also bearing part or full
transportation cost for Pond Ash / Dry Fly ash / Bottom Ash for eligible projects.

(e) Allocating Pond ash / dry fly ash invariably through a transparent bidding process
to achieve rates even below SOR of State wherever possible. Pond ash / dry fly
ash is being offered to bidders through a process on competing demand basis
1.e. priority is given to bidders who offer the highest price for Ash and thereafter to
the bidders who seek minimum support for transportation cost;

(f) Survey and follow up with concerned authorities for development of low-lying
area as per provisions of MoEF&CC notification dated 31.12 2021;

(g) Developing facilities for enhancing Ash Utilization viz. installation of Ash Bagging
machine, Hydrobins, Ash brick Plant, Dry Ash Exiraction System (DAES)
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creation of storage space and direct Ash loading facility from Ash Silos to
Hailway wagons for bulk transportation of Ash at cheap transportation rates:
(h) Use of Pond ash in raising/buttressing of ash dyke to enhance dyke capacity,

(I} Efforts are being made for utilization of ash through New Initiatives viz. LWA
(Light Weight Aggregate), GPC Road (Geopolymer concrete road), Ash Bricks &
tiles, Fly ash-based sand, pond ash foam concrete blocks, ash to sand plant, etc.
In-house research activities are being carred out and Pilot projects are being
taken up to establish new products;

(]} Going for BIS certification of Brick plant which will allow selling of bricks in open
market resulting into higher revenue as well as higher ash utilization;

(k) Exploring utilization of Pond / fly Ash in Stone Quarries available near to station;
{I) Auctioning/sale of Bottom ash as substitute of sand in market,
(m) Improving efficiency of Dry Ash Extraction System;

(n) Construction of alllweather RCC Road to Ash Dyke resulting into enhanced ash
disposal;

(0) Maximizing availability & supply of fly ash from silos thereby minimizing the ash
being sent to ash dyke resulting into reduced transportation cost;

(p) Exploring export of ash; and

(q) Awareness creation by advertisements and workshops for use of ash/ash-based
products.

52 Accordingly, we direct the Petitioner to ensure the strict compliance of the notifications
issued by the statutory authority and implement measures to improve the utilization of fly
ash in all its thermal generating stations, thereby reducing the cost of fly ash transportation.
The Petitioner is further advised to indicate its plan to improve the utilization of fly ash, on its

website, to provide information to prospective users of fly ash.

53. Petition No.205/MP/2021 is disposed of in terms of the above discussion and findings.

Sd/ Sd/ Sd/
(Pravas Kumar Singh) (Arun Goyal) (.S Jha)
Member Member Member
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i THE GAZETTE OF INDIA : EXTRAORDINARY [ParT II—SEC, 3(1)]

MINISTRY OF POWER
NOTIFICATION
Mew Delhi, the 22nd October, 2021
G.S5.R. 751(E)—In exercise of the power confemed by sub-gection (1), read with clause (z) of sub-section (2),

of section 176 of the Electricity Act, 2003 (36 of 2003}, the Central Govemment hereby makes the following rules,
namely:—

1. Short title, commencement and application—{1) These rles may be called the Electricity (Timely
Recovery of Costs due to Change in Law) Rules, 2021,
(2) They shall come into force on the dite of their publication in the Official Gazette.
13) These rules shall apply to a generating company and transmission licensee.
1. Definitions.— (1) In these rules, unless the context otherwise requires, —
(a) “Act™ means the Electricity Act, 2003 (36 of 2003);
{b) “agreement™ means an agreement for the purchase, supply or transmission of electricity entered into
under the Act,

(c) “change in law™, in relation to tariff, unless otherwise defined in the agreement, means any enactmen!
of amendment or repeal of any law, made after the determination of tanff under section 62 or section 63 of the
Act, leading 1o comresponding changes in the cost requining change m taniff, and includes—

(i} & change in interpretation of any law by a competent court; or

(i1) & change in any domestic tax. including duty, levy, cess, charge or surcharge by the Central
Government, State Government or Union territory administration leading to corresponding changes in the
cost; or

(iii) a change in any condition of an approval or license obtained or to be obtained for purchase,

supply or transmission of electricity, unless specifically excluded in the agreement for the purchase,
supply or transmission of electricity, which resulis in any change in the cost,

but does not include—

(A) any change in any withholding 1ax on income or dividends distributed to the shareholders of
the generating company or transmission licensee; or

(B) change in respect of deviation settlement charges or frequency intervals by an Appropriate
Commission,
(d) “law™ includes any Act, Ordinance, order. bye-law, rule, regulation, notification, for the time being in
force, in the territory of India.

(2) The words and expressions used and not defined herein but defined in the Act shall have the meaning
respectively assigned to them in the Act

3. Adjustment in tariff on change in law.— (1} On the occurrence of & change in law, the monthly tanff or
charges shall be adjusted and be recovered in sccordance with these rules to compensate the affected party so as 1o
restore such affected party to the same cconomic position os if such change in law had not occurred,

(2) For the purposes of sub-rule (1), the generating company or transmission licensee, being the affected party,
which intends 1o adjust and recover the costs due 1o change in law, shall give a three weeks prior notice to the other
party about the proposed impuct in the tariff or charges, positive or negative, 10 be recovered from such other party.

(3) The affected party shall fumish to the other party, the computation of impact in tariff or charges o be
adjusted and recovered, within thinty days of the occurrence of the change in law or on the expiry of three weeks from
the date of the notice referred to in sub-rule (2), whichever is later, and the recovery of the proposed impact in tariff or
charges shall start from the next billing cycle of the tanfi.

(4) The impuct of change in law to be adjusted and recovered may be computed s one time or monthly charges
or per unil basis or g combination thereof and shall be recovered in the monthly bill as the part of tanff

(5) The amount of the impact of change in law to be adjusted and recovered. shall be calculated—

{a) where the agreement lays down any formula, in accordance with such formula; or P
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(b) where the agreement does not lay down any formula, in accordance with the formula given in the
Schedule to these rules;

(6) The recovery of the impacted amount. in case of the fixed amount shall be.—
(a) in case of generation project, within a period of one-hundred eighty months; or
(b} in case of recurring impact, untill the impact persists.

(7) The generaling company or transmission licensee shall, within thirty days of the coming into effect of the
recovery of impact of change in law, fumish all relevant documents along with the details of calculation to the
Appropriate Commission for adjustment of the amount of the impact in the monthly tariff or charges.

(8) The Appropriate Commission shall verify the calculation and adjust the amount of the impact in the monthly
tariff or charges within sixty days from the date of receipt of the relevant documents under sub-rule (7).

(9) After the adjustment of the amount of the impact in the monthly tariff or charges under sub-rule (8), the
generating company of transmission licensee, as the case may be, shall adjust the monthly tariff or charges annually
based on actual amount recovered, to ensure that the payment to the affected party is not more than the yearly annuity
amount.

THE SCHEDULE
[See rule 5(b))
FORMULA FOR DETERMINATION OF IMPACT IN TARIFF OR CHARGES DUE TO CHANGE IN LAW

Formula to calculate adjustment in the monthly tariff due to the impact of Change in Law, which is non-recurring in
nature—
For Generation Project:—
Let financial impact of change in law = P;
then the modification in the monthly tariff (MT) for compensating the financial impact is given by—
Y
s

where X = estimated monthly electricity generation (in kWh) = (1/12) x [contracted capacity of the power plani as per
the Agreement (in MW) * Normative Plant Load Factor (PLF) or Availability factor® or Capacity Utilisation Factor
(CUF) (in case of RE), as per the Agreement (in %) * 8760 hours = 10];

(* in case PLF and CUF is not provided, the availability factor mentioned in the agreement may be considered.
However, it will be trued up with reference to the actual generation on annual basis.)

_PRM(1 M)
and ¥ = [14M -1 '
where—

n = No. of months over which the financial impact has 1o be paid (subject to a maximum of 180 months in case of the
non-recurring fixed amount but in case of recurring impact it will be till the impact persists); and

M, = monthly mcn!'mlemsl-ﬂ“mw;

where R = annual rate of inlerest on loan component (in %) as considered by the Central Electricity Regulatory
Commission in its Order for Tariff determination from Conventional or Renewable Energy Sources (whichever is
applicable) for the year in which the project is commissioned. In absence of relevant Orders of the Central Electricity
Regulatory Commission for the concemed year, the interest rate shall be average interest rate plus 200 basis points
above the average State Bank of India Marginal Cost of Funds based leading rate, of one year tenor, prevalent during
the last available six months for such period.

Further, generating company or intermediary procurer or the trading licensee shall true up the MT annually based on
actual generation of the year so as to ensure that the payment 1o the affected party is capped at the yearly annuity
amount.

[F.No. 23/18/2020-R&R]
GHANSHYAM PRASAD, Nt. Secy.

-



120

No. 23/18/2020-R&R
Government of India
Ministry of Power

ek

Shram Shakti Bhawan, Rafi Marg,
New Delhi, 21% February, 2022
To

¥ Secretary, CERC/FOR, New Delhi.
2. Secretary, SERCs/JERCs

Subject: Clarification on Electricity (Timely Recovery of Costs due to Change
in Law) Rules, 2021.

SirfMadam,

Some of the stakeholders such as Association of Power Producers (APP)
and Transmission licensees have raised concerns on the manner in which the
Electricity (Timely Recovery of Costs due to Change in Law) Rules, 2021 is being
interpreted by the Central Electricity Regulatory Commission (Central Commission).
They have informed that after notification of the Change in Law Rules, 2021, the
Central Commission has disposed of certain Petitions filed by the Transmission
Licensees whereby the Central Commission has directed the Developer and other
parties i.e. the Respondents to settle the Change in Law claims amongst themselves
and approach the Central Commission only in terms of Rule 3(8) of the CIL Rules,
2021. The petitions were filed to the Central Commission before the date of
notification of the Electricity (Timely Recovery of Costs due to Change in Law) Rules,
2021 and the Central Commission had reserved the order after hearing the matter.
This has caused further difficulty to the stakeholders of the power sector. Thus, the
Central Commission which has the mandate to adjudicate the matters under section
79 (f) of the Electricity Act 2003, must act in accordance/consistent with the
Electricity Act 2003.

2. The matter has been examined in this Ministry and the following is clarified
with respect to the applicability of the Electricity (Timely Recovery of Costs due to
Change in Law) Rules, 2021

i. The Electricity (Timely Recovery of Costs due to Change in Law) Rules, 2021
were notified by Ministry of Power, vide notification dated 22nd October, 2021
in Gazette of India. As per sub-rule (2) of Rule 1, these Rules shall come into
force on the date of their publication in the Official Gazette. These Rules have
not stated to have been given any retrospective operation.

o
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The aforesaid Rules are applicable on the change in law events occurred on
or after the date of notification of these Rules in the Official Gazette i.e.
99™ October, 2021. The change in law events occurred prior to the
notification of these Rules shall be dealt in accordance with the prevalent
dispensation/rule position at the time of occurrence of the event.

The proceedings in the petitions, related to change in law matters, pending
before the Appropriate Commissions, shall be dealt in accordance with
stipulations made in para (ii) above.

This issues with the approval of Competent Authority.

Yours faithfully
(Ghanshyam Prasad)

Joint Secretary to the Govt. of India
Tel; 2371 0389
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ODISHA POWER GENERATION CORPORATION LTD. - Annexure-5
{ nmen! Company of the Slate of Odishal
CiM: U401 04081 9845G001429

Ib Thermal Power Statfion

Banharpaill, Dist.: Jharsuguda, Odisha - 768 234, india

Plant Manoger : | +9156645) 2B9266, Fox: | 1-91464645) 222-230 OPGC
Fadory Manager : [+916645) 222224, Fox: [+9156445) 222-230 P For Pragres

Letter No. ITPS/1963/WE
April 05, 2017

Ve Chief Engineer
Thermal Civil Design Division
Central Electricity Authority
9" Floor (Morth), Sewa Bhawan
BK Puram, New Delhi-1 10066

Kind Attention: Mr. Neeraj Kumar

Sub. Annual data on fly ash generation and wtilization of OPGC at I'TPS for the period from
April 2016 to March 2017.

Ref.: i your office Letter No. 1/8/1/Data/2013/TCID/331-60, dated 10.10.2016
ii. MOEF & CC notification on 3™ November, 2009
Dear Sir,
This has reference to the above subject and cited reference.
Kindly find the fly ash generation and utilization data for FY-2016-17 i.e. from April® 16 to March'[7
for Odisha Power Generation Corporation (2X210 MW ITPS) duly filled in format.
Thanking ¥ ou. -

Yours sincerely,

Sita u%?

Head-EHS

Enle: As above

Cormporate Office : Tone-A, 7th Foor, Forfune Tower
Chandrasekharpur, Bhubaneswar - 751023, Odisha
Ph: D&74-23037 65-66. Fax : D67 4-2303755

website | www. opgc.coin
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ODISHA POWER GENERATION CORPORATION LTD.

(A Covernment Campany of the Stale af Odisha)
CIN: U401 040R19845G001429

Ib Thermal Power Station

Banhargall, Dist.: Jharsuguda, Odisha - 768 234, India

Plornt Manoger ; [+914645) 289246, Fax: [+9146445] 222-230 OPG
Factory Monoger : |+9158645) 222224, Fox: (+9164645) 222-230 Puwer Far Progren

Letter No. ITPS/3036/WE
April 20, 2018

Directar

Thermal Civil Division

Central Electricity Authority

9" Floor { North). Sewa Bhawan
Rk Puram, New Delhi-] 100066

kind Anemion: Mr, Neeraj Kumar

Sub.: Ash generation & utilization data of Odisha Power Generation Corporation (2X210 MW I'TPS) for the
year 2017-18 i.e. from April'17 to March'18.

Ref.. CEA Letter No. US/1/DATA/Z018TCD/203-307 dated 03.04.2018

Dear Sir.

This has reference to the above subject and cited reference

Kindly find enclosed the Ash generation & wtilization data of Odisha Power GCeperation Corporation (2X210 MW
1TPS) for the year 2017-18 i.e from April" | 7 10 March' 18

Thanking You.

Singerely vours;

f

L'k Pahi
Head-EHS

Corporate Office : Ione-A, 7th Fioor, Fortuneg Tower
Chandrasekharpur, Bhubaneswor - 751023, Odisha
Ph: D&74-2303765-46. Fooe : D&7T4-2303755

wabsite - www, opgc.co.in
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ODISHA POWER GENERATION CORPORATION LTD

TR

Rermal Powas Shalor

OPGC

"emwr fu f“i‘nl

Latter No. ITRY2721/WE
May 04, 2019

Depuiy Director

el Civil Division

Central Electrieity Authority

Mindstey ol Power

" Flagr (North Wingl. Sewa Bhawan

RK Parmm, New Delhi-1 [IKG6

Kind Atention: My, Sudipto Mondal

Sub - Ash geaeration & utilization data of Odishu Fower Generation Corporation (ZX210 MW TTPS) for the
vear 200819 Le. from 1Y April* 1R 1o 31 March19.

Hel: CEA Letter No. US/L/DATA2009/TCIV262-36% dated 01.04.2019

Vs ik,

1his hos reference to the above subject and cited relerente

Nindly find enclosed the Ash generation & utilization data of Odisha Power Generation Corporation (2X210 MW
LEPS) for the yenr 2018-19 e, Fram 1™ April’ 18 10 317 March19.

Vs g Yo,

Sincerely vours,

¥

UK Pahi
Hesid-FHS

[onlc As above
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ODISHA POWER GENERATION CORPORATION LTD.
(A Government Company of the State of Odisha)

CiN: U401040R19B45G001429

Ib Thermal Power Station

Banharpaoli, Dist.: Jharsuguda, Odisha - 768 234, India

Planl Manager : [+71464&45) 289266, Fox: (+916645) 222.230 OPGC
Foctory Manager ; (+9718645) 222224, Fox; (+916645) 222-230 Pamer Far Progrens

Letter No. ITPS/Eng Eff-174/WE
April 30, 2020

Director

Thermal Civil Division

Central Electricity Authority

Minisiry of Power

9" Fioor (North Wing). Sewa Bhawan
RK Puram, New Delhi-1 100066

Kind Attemtion: Mr., Baleshwar Thakur
Sub.: Ash generution & wtilization dota of Odisha Power Generation Corporation (2X210 MW ITPS) for the
year 2019-20 i.e. from 1" April'19 to 31" March'20.

Ref: CEA Letter No. 1/8/1/DATA/2020/TCD dated 29.04.2020

Dear Sir,

This has reference to the above subject and clted reference

Kindly find enclosed the Ash generation & utilization data of Odisha Power Generation Corporation (2X210 MW
ITPS) for the year 2019-20 i.e. from |* April’19 10 31" March'20.

Thanking You.

Sincerely yours,

U ahi
Head-EHS

Corporale Oifice : Zone-A, 7th Floor, Fortune Tower
Chandrasekharpur, Bhubaneswar - 751023, Odisho
Ph ﬁ%]’ﬂt-ﬂﬁﬂ?éﬁ-é&. Fox ; D&74-2303755

website : www, cpgc.co.in
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ODISHA POWER GENERATION CORPORATION LTD. 1
{A Government Compony of the Stale of Odizho)

CIN: U401 040R19845G001429

Ib Thermal Power Station

Banhaorpall, Dist.: Jhanuguda, Odisha - 7868 234, Indla
Plont Manoger - (+916645) 289264, Fox: (+916645) 222-230 OPGC
Foclory Manoger : [+916645) 222224, Fox: [+914645) 222-230 Prorr faw Fiwpeyas

Letter No. ITP5/2420/WE
April 29, 2021

Director

Thermal Civil Division

Central Electricity Authority

Ministry of Power

9* Floor (North Wing), Sewa Bhawan
REK Puram, New Delhi-1 100066

Kind Attention: Mr, Baleshwar Thakur
Sub.: Ash generation & utilization data of Odisha Power Generation Corporation (2X210 MW ITPS) for the
year 2020-21 i.e,, from 1" April*20 1o 31" March’2021.

Ref.: CEA letter vide mail, dated 27.04.2021

Dear Sir,

This hes reference to the above subject and cited reference

Kindly find enclosed the Ash generation & utilization data of Odisha Power Generation Corporation (2X210 MW
ITPS) for the year 2020-21 i.e., from 1* April'20 1o 31* March'21.

Thanking You. . s

Sipcerely yours,

e

2\ °

ﬁSRnnt}r S

Head-EHS

Corporale Office : Tone-A, 7th Floor, Farfune Tower
Chandrasekhorpur, Bhubaoneswar - 751023, Odisha
Ph; D474-2303745-44, Fax : 0474-2303755

website ; www. opgc.coun
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ODISHA POWER GENERATION CORPORATION LTD,
{A Govarnmeant Company of the Slete of Odishn)
CiN: U401040R19845G001429

Ib Thermal Power Station
Bonharpall, Dist.: Jhosuguda, Odisha - 768 234, India

Planl Manoger : (+916645) 2892488, Fax: |+915&645) 222-230
Factory Monoger : (+9156645) 222224, Fax: (+916445) 222-230 Qma?-pcm

Letter No. ITP5/175 Eng & Eff/WE
April 29, 2020

Director

Thermal Civil Division

Central Electricity Authority

Ministry of Power

9" Floor (North Wing), Sewa Bhawan
RK Puram, New Delhi-1100066

Kind Auention: Mr. Baleshwar Thakur
Sub.: Ash generation & utilization data of Odisha Power Generation Corporation (2X660 MW ITPS) for the
year 2019-20 i.e from 1" April'19 to 31" March’20.

Ref: CEA Letter No. 1/8/1/DATA/2020/TCD dated 29.04.2020

Dear Sir,

“T'his has reference to the above subject and cited reference

Kindly find enclosed the Ash generation & wiilization data of Odisha Power Generation Corporation (2X660 MW
ITPS) for the year 2019-20 i.e. from [* April"19 1 31 March'20,

Thanking You, -

Sincerely yours,

Head-EHS

Corporgte Qifice : Ione-A, 7ih FAoor, Forfune Tower
Chandrasekharpur. Bhubaneswar - 751023, Odisha
Ph: D{.?d -2303765-46, Fax ; D674-2303755

website : www, opgc.co.n
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ODISHA POWER GENERATION CORPORATION LID. 1

[A Government Company ol the Slate of Odisha)
CIN: U401040R 198455001429

Ib Thermal Power Station

Bonhorpall, Disl.: Jharuguda, Odisha - 748 234, India

Plon! Monioger : (+916645) 2892466, Fax: (+916645) 222-230 OPGC
Foctory Monager ; {+9168845) 222274, Fou: (+9165645) 222-230 Pamere Fr Propress

Letter No. ITPS/2421/WE
April 29, 2021

Director

Thermal Civil Division

Central Electricity Authority

Ministry of Power

9* Floor (North Wing), Sewa Bhawan
RK Puram, New Delhi-1 100066

Kind Attention: Mr, Baleshwar Thakur
Sub.: Ash generation & utilizntion daia of Odisha Power Generation Corporation (2X660 MW ITPS) for the
year 2020-21 i.e., from 1" April'20 to 31" March'21,

Ref.: CEA Letier vide mail, dated 27.0:4.2021

Dear Sir,

This has reference to the above subject and cited reference
Kindly find enclosed the Ash generation & utilization data of Odisha Power Generation Corporation (2X660 MW
ITPS) for the year 2020-21 {.e., from 1" Apeil'20 to 31® March’21.

Thanking You. —

Sin@l:jﬂurs,

2
_’__,..-'ﬁ‘
(L ¥
A e :
AS H:Il.'l g
Head-EHS

Corporote Office : Zone-A, Tth Floot, Fortune Tower
Chandrosekharpur, Bhubaneswar - 751023, Odisha
Ph: 0474-2303745-84, Fox : 0474-2303755

wabsite : www. opgc.co.in
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~Ash Utilization Policy
“of OPGC at ITPS

OPGC

Pwrr fur Pngurr

OPGC understands the importance of the utilization of the regular ash as well as the
legacy ash generated from its Units and the penal provisions pronounced by the
MOEF&CC, Government of India. OPGC endeavours to adopt following to make

optimum generation and wtilization of ash as an environmentally sustainable and
economically viable product:

To achieve this, the objectives envisaged for commitment are to:

1. To consider ash utilization as an 5. Participating in ash exhibitions and |

integral process of power generation
and to make all out efforts so as to
maximize ash utilization with a target

conferences including hosting of

various programmes to promote ash
utilisation.

to achieve 100% on a sustainable 6. To comply with guidelines issued hy
basis: MoEF & CC. CPCB. SPCB & FARC
. Encourage and incentivise Ash or any other statutory authorities
utilization by setting up appropriate related to ash handling & utilization.
systems for collection of ash at plant 7. To facilitate R & D for utilization of
site by installation of adequate Silos, ash in fly ash based products.
transport of ash by providing 8. To develop a data base for ash off-
adequate rail and road infrastructures. takers for facilitating utilisation. |
. Adherence to applicable 9. Communicate Lr_Lis policy to all
statutory / regulatory norms on persons  working  at  ITP 5
ash utilization / storage and conitectors, SUPUES,  VISHor,
handling. auditors and other interested parties.
10. Enhance awareness and actively

. To bring about broad-based public
awareness and acceptance for ash and
ash-based products by wide publicity
of merits of ash and ash-based
products and demerits/environment
hazards of clay/bricks.

engage with experts for deploying
innovative solutions to enhance
gainful ash utilization, and explore
successful market linkages.

Manas Ranjan Rout

Occupier & Director (Operations). OPGC

Date: 26.06.2023
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ODISHA POWER GENERATION CORPORATION LTD. OPGC
(A Government Company of the State of Odisha)
CIN : U4D1040R19845GC001429

Regd. Off : Zone - A, 7th Floor, Fortune Towers, Chandrasekharpur, Bhubaneswar - 751 023, Odisha.
Ph. : 0674-2303765 - 66, Fax : 0674 - 2303755/ 56
Web : www.opge.co.in

Ref: OPGC/ Umts 1&2/R&EM n FGD/2021-22/ [yl 2 November 24, 2021

Powwer for Progress

To

The Secretary,

Odisha Electricity Regulatory Commassion,
Plot No. 4, Chunokoli, Sailashree Vihar
Bhubaneswar — 751 021

Sub: Authonsation of Mr Haresh Kumar Satapathy, DGM (R&C) for filing of Review
Petition in OERC Order in Case No. 66/2021 dated 3™ November 2021

Sir,

This is to certify that Mr Haresh Kumar Satapathy, functioning as Deputy General Manager
(Regulatory & Commercial), posted at the corporate office at Zone-A, 7" Floor, Fortune
Towers, Chandrasekharpur, Bhubaneswar - 751 023, Odisha, India (Review
Petiioner/Original Petitioner), is hereby authorised o file the review petition in Hon’ble
OERC Order in Case No 66 of 2021 dated 3" November 2021 and appear on behalf of the
review petitioner for the hearing and other procedure before OERC.

Thanking You.

Yours faithfully,

(P. K.mtm}

Managing Director

Managing Di
ish g H'cm:turr -
Bhi:b2neswar i




IN THE MATTER OF:

IN THE MATTER OF:
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Bhubaneswar
File No.
Case No. of 2021

Review Petition under Section 94(1)(f) of the Electricity Act,
2003 read with Regulations 70, 76, 78 and 79of the Orissa
Eleciricity Regulatory Commission (Conduct of Business)
Regulations, 2004 and Regulation 13 of the Odisha Electricity
Regulatory Commission (Terms and Conditions for
Determination of Generation Tariff) Regulations, 2020 seeking
review and modification of the order dated 03.11.2021 passed by
this Honble Commission in Case No. 66 of 2021.

AND

Odisha Power Generation Corporation Ltd. (OPGC T.td,),
Zone-A.  Tth Floor, Fortune Towers, Chandrasekharpur,
Bhubaneswar-751023, Odisha, India ............ Review Pctitioner

Affidavil verifying the Petition

L. Haresh Kumar Satapathy, son ol Shri. Kailash Chandra Satapathy, aged 33 years do
solemnly affirm and say as follows:

+ That T am Deputy General Manager (Regulatory & Commercial) in Odisha Power
Generation Corporation Lid. at its Corporate Office at Zone-A, 7" Floor, Fortune
Towers, Chandrasckharpur, Bhubancswar-751023. the Petitioner in the above mailer
and am duly authorised by the competent authority of the said Petitioner to make this
affidavit on its behalf.

- The statements made in paragraphs 1. to & ofthe Petition herein now shown to

me are true to my knowledge and the statements made in paragraphs | to 8 are

based on information provided and I believe them to be true.
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I, the deponent above named do hereby verify that the contents of my above affidavit are truc

to my knowledge, no part of it is false and nothing material has been concealed there from.

Verified at Bhubaneswar on the 24" day of November 2021.

MNovember 24, 2021

Wi
e o

PUSKAR SAHOO
NO12RY, BHUBANE SWAP
GOVT. OF ODISHA
MoD:-9337129137
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BEFORE THE ODISHA ELECTRICITY REGULATORY COMMISSION
AT BHUBANESWAR, ODISHA

REVIEW PETITION NO, OF 2021
IN

CASE NO. 66/2021

IN THE MATTER OF:

Review Petition under Section 94(1)(f) of the Electricity Act, 2003 read with Regulations 70,
76, 78 and 79of the Orissa Electricity Regulatory Commission (Conduct of Business)
Regulations, 2004 and Regulation 13 of the Odisha Electricity Regulatory Commission
(Terms and Conditions for Determination of Generation Tanff) Regulations, 2020seeking
review and modification of the order dated 03.11.2021 passed by this Hon’ble Commission in
Case No. 66 of 2021,

AND
IN THE MATTER OF:

Odisha Power Generation Corporation Limited

Zone-A, 7"Floor,Fortune Towers,

Chandrasekharpur,

Bhubaneswar, Odisha = 751023.

Ph: 0674-2303752 / 2303760

Fax: 0674-2303755/2303756

Email: md@opgc.co.in -.. Review Petitioner

Versus

The Chairman-cum-Managing Director
GRIDCO Limited,

Bhoi Nagar, Janpath,

Bhubaneshwar, Odisha — 751022,

2. Tata Power Central Odisha Distribution Limited

(formerly Central Electricity Supply Utility of Odisha)
2nd Floor, IDCO TOWER,
Janpath, Bhubaneswar, Odisha— 751022,

3. Tata Power Western Odisha Distribution Limited

(formerly Western Electricity Supply Company of Odisha)
Corporate Building Burla,

Besides Burla Police Station,

Burla, Sambalpur, Odisha — 768017,
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4. Tata Power Northern Odisha Distribution Limited
(formerly North Eastern Elec tricity Supply Company of Odisha)
Januganj, RemunaGolei,
Balasore. Odisha — 756019.

Tata Power Southern Odisha Distribution Limited

(formerly Southern Electricity Supply Company of Odisha Limited)
Courtpeta, Berhampur,

Ganjam, Odisha - 760004.

L
"

6. Shri R. P. Mahapatra
Retd. Chief Engineer & Member (Gen. OSEB),
Plot No.775(PL), Lane-3, JayadevVihar,
Bhubaneswar, Odisha — 751013.

7. The Principal Secretary to Govt.
Department of Energy, Govl. of Odisha.
ubaneswar, Odisha — 751001

...Respondents

REVIEW PETITION

1.  Brief Overview

1.1 The Review Petitioner has filed the present review petition under Section 94(1)(f) of
the Electricity Act, 2003 ("Aect’) seeking a limited review and modification of the
Order dated 03.11.2021 (“Order™) passed by this Hon’ble Commission in Case No. 66
of 2021 (“Original Petition”).

12 The Review Petitioner had filed Case No. 66 of 202 1on 27.07.202 1seeking in-principle
approval of capital cost for renovation and modernization work (“R&M™)and
stallation of Flue-gas Desulphurization system (“FGD™)& FGC for Units | and?2
(2x210 MW) of its thermal power station at Banharpalli, Jharsuguda {(“Plant™).

1.3 By the above Order, this Hon’ble Commission was pleased to grant in-principle
approval of capital cost for R&M works and installation of FGD and FGC, to extend
the life of the Plantand supply power lo GRIDCO for an additional 15 years beyond the
present Bulk Power Supply Agreement dated 13.08.1996 (“PPA™)valid till 30.06.2026.

1.4 However, the proposed capitalexpenditure of INR 140 croreclaimed by the Review
Petifioner towards construction of a new ash pond as a part of R&M work has been
disallowed by this Hon'ble Commission’s Order. In this regard, the relevant extracts of
the Order are set out below (emphasis supplied):

o, Wi WA"‘L
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“40. The Commission observed that OPGC is now a State generator and
GRIDCO is the State designated entity to procure power from all sources on
behalf of DISCOMs for Srate's requirements. As per the submission of GRIDCO
there will be a shortfall in peak availability of power from the year 2026 onwards
after end af the term of PPA with OPGC. Further, due to non-application of CTU
charges and losses, availing power from OPGC will be cost effective to
GRIDCO. In view of the above, the Commission accords in-principle approval
for the R&M works and installation of FGD and FGC in respect of generating
Units-1 & 2 of OPGC thermal power station, based on the submission of
GRIDCO. However, the Commission is not inclined 1o approve the proposed
capital expenditure of Rs. 140 Cr, towards construction of a new ash pond OPGC
should use the existing ash pond and follow the mandate of Govi_of India for
1002 ash utilization. GRIDCO should take care that there should not be any
redundant capacily charge payableon account of this R&M works, GRIDC( must
lake adequate precaution while signing fresh PPA with OPGC for the extended
period of its life. It must be ensured that OPGC power comes within the merii
order affer renovation and modernisation including installation of FGD and
FGC. GRIDCO should avoid at all cost crowding of PPAs with power stations
who are beyond the merit order.”

[t 1s submitted that the present petition seeks the review and modification of the Order
with regard to the said disallowance which appears to have been occasioned by the
mistaken oversight of the Petitioner's averments, public information and
records,various orders of the Hon’ble Apex Court and the OERC tariff regulations.

It is submitted that the viability of the Review Petitioner's proposal for R&M is
contingent upon the new ash pond. The Plant cannot be operated at all without a new
ash pond as the existing ash pond will be exhausted before June 2026, Therefore,
theentire R&M of the Plant will becomeimpossible and the Order will be rendered
wholly futile,if the proposed capital expenditure towards construction of the new ash
pond is not allowed by this Hon’ble Commission. On the other hand, even with the
capital cost of the new ash pond, the power generated after the R&M of the Plant will
remain cost-effective.

It is submitted that the Order suffers from errors apparent on the face of the recordto the
extent of the above disallowance, warranting the exercise of this Hon'ble
Commission’s jurisdiction.

A certified copy of the order dated 03.11.2021 passed by this Hon'ble Commission in
Case No. 66 of 2021, received on 11.11.2021, is annexed herewith as ANNEXURE P-
I

For the sake of brevity, the Review Petitioner is setting out below only the relevant
facts that are necessary to adjudicate the present Review Petition. The Review

o) 2 Page 3 of M
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Petitioner craves leave to refer to and rely upon additional facts and/ or pleadings from
the Original Petition, if required.

2. Brief Facts

21 ltis submitted that a Bullk Power Supply Agreement dated 13.08.199%0was executed
between the Review Petitioner and GRIDCO Limited (“GRIDCO")for supply ol
power from Units 1 and 2 (2x210 MW) of the Plant 0 GRIDCO. Units 1 and 2 of the

Plant were [irst commissioned in the years 1994-95 and 1996-97. respectively-
Subsequently, the parties executed a Supplemeniary Agrecment 10 the BPSA dated

16.12.2012 (“PPA"),in accordance with the settlement by the task force in relation 1o

¢ disputcs pending before Hon ble Supreme Court. The Original PPA along with its

\ endment was approved by the Hon’ble Commission vide its Order dated27.04.2015
Case No 13/2002.As per the terms of the approved PPA, the partics agrecd to operate

\he prescnt Plant as pet {he terms and conditions under the PPA up 0 June 2026.

22 It is gubmitted that Regulation 13 of the OLRC (Tetms and Conditions for

Determination of Generalion Tanif) Regulations, 2020 (“Tariff chulatinns”}

provides for 2 generating  company to incur expenditare on renovation and
modemization of 115 existing peneraling ctation for the purposc of cxtension of life
beyond the usclul life of the said generating station.In this regard, the relevant cxtracts
of Regulation 13 of the 'Carilf Regulations are set out below.

13. RENOVATION AND MODERNIZATION

(1} The generaling  company. for  meeling the  expenditure 07
renovationandmodernization (R&M) for the purpose of extension of life beyond
the useful life of 1he generaling station or o unit thereof, shall make an
application before 1he Commission for approval of the propasal with a
Detailed Project  Reporl giving complete scope, Justification, cost-benefit
analysis, estimated life extension from a reference date, financial package.
phasing of expenditure, cchedule  ofcompletion. reference  price [evel,
estimated completion cos including foreign exchange component, if any,
record of consullation with beneficiaries and any other information
considered to be relevant by the generating company

(2) Where the generating company, makes an application for approval of its
proposal for renovation and modernization, the approval shall be granted
after due consideration of reasonableness of the cost esiimales, financing plan,
schedule of completion, inferest during construction, Use of efficient technology,
cost-henefit analysis, and such other factors as may he considered relevant
by the Commission.

(3) Any expenditure incurred or projected io he incurred and admitted by
the Commission afier prudence check based on the estimales of renovalion

and modernization expenditure and life extension, 4 "-Wduﬂmg the

N

-
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accumulated depreciation already recovered from the original project cost,
shall form the basis for determination of tariff™

With a view to extend the life of the present Plant for a period of at least 15 years
beyond June 2026, the Review Petitioner filed the Original Petition seeking inter alia an
in-principleapproval of the capital cost for R&M works and installation of
FGD&FGCto comply with the revised emission standards as prescribed by the Ministry
of Environment and Forests and Climate Change (“MoEF”)for Units 1 and 2 of the
Plant,

During the R&M assessment, initially an intemal team assessed the monetary
investment and technical upgradation required and the proposal was shared with
GRIDCO. In OPGC's 204" Board Meeting (held in May 2018}, the Board approved the
proposal to engage an external consultant through open tendering process. M/s IRC
Engineering Services India Private Limited (“IRC Engineering™)was selectedon the
basis of open tendering, whereafter it carried out the R&M assessment and submitted
the report in May 2019.0ne of the unequivocal observations in the IRC Engineering
Report is that the existing ash pond is going to be exhausted by December 2024 and can
be stretched further by one and a half years with higher ash utilisation. Further, the need
for a new ash pond is categorized as a high priority item in the IRC Engineering Report,
and is therefore critical to facilitate life extension of the Plant,

The Petitioner craves leave to refer to and rely upon the IRC Engineering’s Final
Detailed Project Report on R&M of Units 1 and 2 at Annexure-2 of Case No. 66/2021
(Filing No. 1 dated 27.07.2021).

In the Original Petition, the Review Petitioner claimed capital expenditure for various
R&M works such asBoiler and Turbine, Electrical System, C&I, CHP and AHP, Ash
Pond.et al. — which are considered necessary for the extension of the life of Units |
and2.

By the Order passed in the Original Petition, this Hon'ble Commission was pleased to
grant in-principle approval for the capial cost of the R&M works and installation of
FGD and FGC for the Plant. However, the proposed capital expenditure of INR 140
crore claimed by the Review Petitioner towards construction of a new ash pondas part
of R&M was disallowed by this Hon'ble Commission.Instead, the Review Petitioner
was directed to use the existing ash pond and comply with the mandate of 100% ash
utilizationnotified by the MoEF,

It is submiited that this Hon’ble Commission in the Order referred above has proceeded
on the evidently incorrect basis that & new ash pond is not required for the Plant in case
it is able to utilize 100% of the ash generated from its Plant in terms of the directions of
the MoEF Here, it is relevant to mention that the M

SHorre, Ui SedoRallg
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notifications, such as notifications dated 14.09.1999, 27.08.2003, 03.11.2009 and
25.01.2016 (*MoEF Notifications™),concerning inter aliathe utilization of fly ash
generated by thermal power plants in India. The MoEF Notifications contemplate that
the ash generated by thermal plants should be utilized by the cut-off date of 31.12.2017.

Copies of the MoEF Notifications dated 14.09.1999, 27.08.2003, 03.11.2009 and
25.01.2016 are annexed herewith as ANNEXURE P-2(Colly.).

2.8 It is submitted that contrary to the facts and averments on record, this Hon’ble
Commission in the Order has erroneously conflated the 100% ash utilization mandate
of the MoEF with the requirement to establish a new ash pond to extend the life of the
instant Project by 15 years. The said observations are also contrary to the clear import
of the OERC Tariff Regulations as well as various orders passed by the Hon’ble
Supreme Court of India. Further, the impugned observations are contrary to
eprinciples of the cost-plus regime envisaged under Section 62of the Actlt is
bmitted that owing to the above disallowance caused on account of errors apparent on
e face of record, the Review Petitioner is severely prejudiced as it has been denied
legitimate claims towards R&M works that ought to have been granted otherwise in
terms of the Tanff Regulations.

2.9 In view of the above, it is clarified that the present Review Petition has been preferred
on the limited issue relating to the disallowance by this Hon'ble Commission of the
capital expenditure towards construction of a new ash pond. In this regard, the various
averments and contentions based on which the Review Petitioner has sought a
modification of the Order are discussed in detail below.

3. Grounds for Review

3.1 1t is humbly submitted that the following errors have crept into the Impugned Order,
thereby necessitating its review:

a) mistakenly overlooked the fact that ash pond necessity is separate and unconnected
with 100% utilization of fly ash, in contravention of Section 62 of the Act and
Regulation 13 of the Tariff Regulations;

b) overlooking Orders of the Hon'ble Supreme Court of India and erroneously
exceeding its jurisdiction;

¢) averments regarding OPGC's bestefforts to  achieve 100% fly ash
utilizationignored;and

d) overlooking the fact that ash utilisation is beyond OPGC’s control and achieving
100% ash utilisation is impossible for OPGC.

Page 6 of 14
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Ash pond necessity is separaie and unconmected with 100% wtilization of flv ash

It is submitted that an ash pond is an integral part of a thermal generating station as it is
required lo store the ash that is generated as a by-product in the process of
electricitygeneration. A thermal generating station cannot operate without an ash pond.
In this regard, the Central Electricity Authority’s (CEA) Report on the Land
Requirement of Thermal Power Stations (published in December 2007) states as
follows:

“Fly ashconstitute(sic) about 80% of the total ash generated in a power plant,
Fly ash wiilization not only depends on the location of the power station but
also on the agencies who are involved in this business. Since the power
stations have no control over the agencies in the field of fly ash wtilization, the
task of 100% fly ash wtilization is difficult in most of the cases. Therefore, the
power station authorities have no alternative except to keep sufficient space
for the ash disposal withowt which the power plant might have to be shut down

after a few vears of operation.”

In addition to 80% fly ash, the remaining 20% of the total ash constitute bottom ashand
1s predominantly utilized as a land fillmaterial in case of availability of low land or void
mines.In absence of any avenues for low land filling, the bottom ash needs to be
disposed in the ash pond in slurry form.

Therefore, the requirement for a new ash pond ought to be assessed independent of the
Review Pettioner’s ash utilization status by this Hon’ble Commission. It is submitted
that conflating the two is an error apparent on the face of record.

Ash is generated on a continuous basis during power generation. However, its
utilization occurs over an extended period of timeasthe demand for ash is neither
availablereadily nor on a continuous basis. For instance, the limited demand for ash
even incement manufacturingand construction is irregular and seasonal. Therefore, ash
is required to be kept in an ash pond. In fact, even plants that achieve 100% ash
utilization require an ash pond for storage of such ash in the interim period. That is
why. the MOEF Notifications contemplate 100% ash utilization on an annual
basis. Thus. even the MOEF Notifications factor that the 100% utilization of fly ash is
unconnected with the necessity of having an ash pond to store the ash generated from
the Plant.

As aforesaid, during the R&M assessment, initially an internal team assessed the
monetary investment and technical upgradation required and the proposal was shared
with GRIDCO. In OPGC's 204" Board Meeting (held in May 2018), the Board
approved the proposal to engage an external consultant through open tendering process.

—me
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Pursuant to the open tendering, IRC Engineering was selected. IRC Engineering is a
leading consultancy company dealing in complete cycle of R&M (i.e.,Remaining Life
Assessment (RLA), CA, DPR preparation, bid preparation,ef al.) and also in the fields
of testing, inspeciion and training.The company has a strong presence in India and
employsexperts with a proven track record of working withseveral PSUs including
NTPC, BHEL, and PDIL.

After its selection,IRC Engineering carried out the R&M assessment and submitted its
report in May 2019, The R&M study was carried out basis RLA, thermal performance
tests, condition assessment studies and energy audit through various agencies. The
R&M study indicates the measures necessary to extend Units | and 2°s life by 15 years
beyond 2026, One of the unequivocal observations in the IRC Engineering Report is
hat the existing ash pond is going to be exhausted by December 2024 and can be

It is submitted that the existing ash ponds for Units | and2 were built for a period of 30
vears (Le., the tenure of the existing PPA) (0 accommodate ash generation from the
Plant. The.said ash ponds are likely to be exhaustedbefore 2026 (when the PPA
expires). While the present Order has allowed life extension by 15 yearsand various
costs associated with R&M work, it does not consider the genuine need for a new ash
pond if the Plant is to generate electricity till 2041.

In order to assist this Hon’ble Commission in determining the prayers herein, the
Review Petitioner has prepared a detailed report on the life of existing ash ponds of
Units | and 2. Importantly, the said report concludes that Ash Pond #B is already
exhausted, while Ash Ponds #A will be exhausted by FY 2022-23. For Ash Pond #C,
the present life is up to 01.01.2024 and may be extended to 01.03.2026 by raising bund

height.

A copy of the report on the life of ash pond for Units | and 2 is annexed herewith as
ANNEXURE P-3,

It may be appreciated that a new ash pond is a necessary and integral element of the
Plant’s R&M. The Review Petitioner will not be able to carry out the R&M at all if the
cost for a new ash pond is not allowed.

Orders of Hon ble Apex Court gverlooked

PageBof 14
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3.12 Thermal generating stations do not use ash and can only ensure that it is available for
the industries that use it. There is a large deficit in its utilization by the industries that
have use for it. There has been exponential thermai gencration capacity addition during
the 12 Five Year Plan (2012-2017). The said capacity addition created a large surplus
m fly ash generation. However, the user industries which are obligated as per the
MoElNotifications o use such [ly ash did not grow at the same pace. Therefore,
thermal penerating stations cannot be penalized for the non-achievement of 100% ash
utilization.

In these circumsiances, the genuine dilficulties faced by thermal generators in
complying with the 100% fly ash utilization mandate has been recognized even by the
Hon'ble Supreme Courl. Thus, the Hon'ble Supreme Court has stayed the penalty
mposed by the [.d, National Green Tnbunal (“LA.NGT™) lor non-compliance of the
00% ash utilization contemplated in the MoEF Notilications.

were constrained to approach the Hon'ble Supreme Court of India challenging the levy
of Lnvironmental Compensation (“EC™) imposed by the 1.d. NGTfor failure to achieve
100% Iy ash utilization. The Hon'ble Supreme Court (in Civil Appeal Nos. 1690-1691
ol 2019 (Diary No. 2959 of 2019)) stayed the recovery of EC and had further directed
the Ld. NGT to do a case-lo-case analysis of the breach by each of the non-compliant
thermal penerators. The relevant excerpts of the Order dated 04.02.2019 passed in the
above batch of Civil Appeals 15 set out below:
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“6. The basic issue which has fo be addressed by the Tribunal, on a case to casc

hasis, is as to whether there has been a breack in complying with the oblications
which have been imposed by the Notifications of the MoEF&CC on 25 January
2006 and the ¢arlier notification(s). This lssue has not been addressed either in
the earlier order dated 20 November 2018 or in the subsequent order dated 3
January 2019 of the Tribunal. The Tribunal will have to determine what is ihe
nature of the obligation imposed and the sieps required jo be laken and in thal
context deiermine the nature of the breach

7 Since @ baich of other matters has beem set down hy this Cowrt for
consideration afresh by the Tribimal, we are of the view thal the same course of
action should be followed in the present appeal. We are not inclined (o issue
notice to Sandplast (Tndia) Lid., the first respondent, who is the original applicant
before the National Green Tribunal having regard to the above directions and
since there is no adversarial interesi of the first respondent which is affected by
the present directions. We keep all the rights and contentions of the parties open.

8. For the above reasons, we set aside the impugned order of the Tribunal dated
3 January 2019 and request the Tribunal 1o specifically consider the submissions
which may be wrged on behalf of the appellants in regard to the steps taken to
wnlp."y with the Notification dated 25 January 2016 as also the Etm'm'r

Notifications on the subject. Following (he order daied :
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in Civil Appeal No.650 of 2019, we direct that until the Tribunal takes a decision
on the application thai may be _moved on_behalf of the appellanis, the interim
direction for deposit shall not be enforced against the appellants and no coercive
steps for non-compliance shall be taken. We grant permission to the appellants to
move an appropriate application before the Tribunal within a period of three
weeks from today placing on affidavirt the steps taken individually by the Thermal
Power Planis represented by the appellanis for effecting compliance with the
Notifications.

9 The civil appeal and all pending applications stand disposed of accordingly.
There shall be no order as to costs.”

A copy of Hon'ble Supreme Court’s Order dated 04.02.2019 in Civil Appeal Nos.
1690-1691 of 2019 (Diary No. 2959 of 2019) is annexed herewith as ANNEXURE P-

A copy of the Hon’ble Supreme Court’s Order dated 15.03.2019 in Civil Appeal No.
3250 of 2019 (Dairy No. 6716 of 2019) is annexed herewith as ANNEXURE P-5.

The Ld. NGT by its Order dated 12.02.2020, issued a blanket direction to all thermal
generators that could not achieve 100% ash utilisation, including OPGC, to deposit
EC.The Review Petitioner was made liable to pay purported EC amounting lo (a)
approximately INR 1.79 Crores for its 420 MW (2x210 MW) plant; and (b)
appr&xima&.‘uy INR 4.67 Crores for its 1320 MW (2x660 MW) plant. Against the above
levy by the Ld. NGT, OPGC filed Civil Appeal No. 3038-3039 of 2020, and the
recovery was stayed by the Hon'ble Supreme Court gqua OFPGC vide Order dated
24.08,2020.

A copy of Hon'ble Supreme Court’s Order dated 24.08.2020is annexed herewith as
ANNEXURE P-6.

The Hon’ble Supreme Court’s orders thus bear out that thermal generating stations such
as the Petitioner's that cannot achieve of 100% ash utilization cannot be penalized for
the same, on the basis of such generators’ plea that their reasons for not achieving
100% utilisation are bona fide and uncontrollable. It is further submitted that the MoEF
Motifications neither contemplate any penally for inability to achieve 100% My ash
utilisation, nor does it stipulate that no ash pond may be built by non-compliant
generators. When the Ld. NGT imposed a penalty on such generators, the Hon ble
Supreme Court stayed recovery of any such penalty. The Hon’ble Supreme Court is
presently seized of the question whether 100% fly ash utilisation is feasible. Thus, the
disallowance of OPGC’s proposed ash pond expenditure basis OPGC's inability to

achieve 100% fly ash utilisation is contrary to the letter and spirit of various orders of
the Hon'ble Supreme Court. It is submitted that the Hon'ble Commission has

Hota ki Sod=Paly
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inadveﬂeﬁily failed to considerany of the said orders of the Hon’ble Supreme Court
necessitating the present Petition.

3.17 Further, the disallowance of the proposed expenditure for a new ash pond, on account
ol OPGC's inability to comply with the MOEF's Notifications, is a jurisdictional error.
All the more so since the issue of 100% ash utilisation by OPGC is pending before the
Hon'ble Supreme Court, where OPGC has been protected from any penalty on this
account by the Hon'ble Supreme Court in the meantime. In the circumstances, it is
submitted that the Ld. OERC’s order disallowing OPGC's costs toward the ash pond on
account of the MOEF Notifications is an error apparent on the face of the record which
it is humbly prayed may be rectified now.

OPGC s bestefforts to achieve 100% fly ash uiilization

3.8 It is submitted that the Review Petitioner has made bona fide efforts to facilitate 100%
fly ash utilization. Flowever, despite its best efforts, the practical impediments beyond
OPGC’s control have made it impossible for the Review Petitioner to achieve 100% fly
sh utilization. In this regard, the various steps taken by the Review Petitioner towards
itilization of fly ash are set out below:

a) OPGC has installed its own fly ash brick plant with production capacity of 10,000
bricks per day, and steps have been taken to utilize the bricks so manufactured in all
the ongoing and upcoming construction activities of the Review Petitioner.

b} The Review Petitioner suppliedfly ash during FY 2016-17 for construction of fly
over in Belpahar, by extending transportation subsidy of INR 150/- per MT.

¢) OPGC has entered into an agreement with Visveswariya National Institute of

Technology, Nagpur to devise technological advancements for enhancing ash
percentage up to 90% in brick production and for geopolymeric use of ash in road
construction,

d) OPGC has made provisions for adequate quantity of dry ash and supplying ash free
of cosL.

¢) Transportation subsidy of INR 150/~ per MT has been extended for enhancing ash
utilisation in areas of manufacturing of ash brick, other Fly Ash based products,

cement/ asbestos manufacturing and road construction.

f) OPGC has been conducting various ash utilisation awareness campaigns in the
nearby community.

Page 1l of 14
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g) Strong initiative has been taken to identify stone quarries in the vicinity.

h) Using ash in construction of embankment for ash pond as well for rising of bund
height for ash pond in place of precious earth.

1) OPGC has also awarded a consultancy order to C-FARM (Centre For Fly Ash
Research & Management) headed by Dr. Vimal Kumar (Former Mission Director
& Head, Fly Ash Unit, DST, Gol) for scientific and technical advice for obtaining
“Consent for mine void filling with Fly Ash", C-FARM is continuously deliberating
with MCL, as well as with CMPDI, on behalf of the Appellant for allotment of
mine void for stowing with ash.

i) OPGC is also deliberating with ZAAK Technology, Berlin for establishment of Fly
Ash to sand conversion plant at its Project site for utilizing ash as one of the inputs,

It i1s submitted that mine voids are the only long-term sustainable ash utilisation

t Mines (“BOCM?™). In fact, a High-Level Meeting under the Chairmanship of the
el Secretary, Government of Odisha directed Mahanadi Coalfields Limited
‘MCL", a Coal India Limited subsidiary) to expeditiously allot the BOCM mine void
to OPGC back in December 2013, However, in both instances, for reasons beyond
OPGC’s control and despite its best efforts, OPGC was unable to obtain allocation of a
suitable mine void.

The Review Petitioner craves leave to rely on facts, circumstances and documents
related to OPGC's efforts towards ash utilisation.

From the above, it is evident that the Review Petitioner has taken all reasonable steps o
ensure compliance with the MoEF Notifications. However, despite its best efforts,
certain factors are beyond the Review Petitioner’s control. Therefore. till the time the
aforesaid uncontrollable issues highlighted by the Review Petitioner are not resolved,
the Review Petitioner’s Plant is bound to generate significant fly ash over a period of
15 years between June 2026 ~ June 2041, Such fly ash nccessarily requires adequate
storage space, the costs for which are being claimed vide the instant Petition.

Ash uiilization is beyond OPGC s control

OPGC suffers from additional constraints with regard to achieving 100% ash
utilization. The Review Petitioner’s Plant is situated in the remote location of Village
Banharpalli in Jharsuguda District, Odisha, where there is a heavy concentration of
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thermal generating stations and therefore a high availability of fly ash but very few
industries that use fly ash.

Further, the Review Petitioner’s Plant is situated in the extreme end of the Hirakud
reservoir. The Plant is situated at a remote location approximately 30 kms. away from
the nearest State Highway (SH 10-Biju Express Highway), around 20 kms. away from
the nearest National Highway (NH-49). and more than 400 kms. away from the nearest
sea-port (Paradip/ Gopalpur).Further, there is no big road infrastructure activity or
major cement industry (apart from one cement plant) in the Plant’s vicinity. Moreover,
there are no large stone quarries, nor has the Review Petitioner been allotted a suitable
mine void filling space in the vicinity either.

Moreover, like the Review Petitioner’s Plant, most of the power plants located in
Odisha, Chhattisgarh, Uttar Pradesh, Madhya Pradesh and Assam that arc located in
coal bearing arcas have difficulty in utilizing ¢cven 50% ol their fly ash peneration. The
absence of many cement planis or any major national highway construction in the
vicinity, leads to low fly ash utilisation from the PlanL

etitioner’s inability to achieve 100% fly ash wtilisation is thus not on account of any
ilureon the Review Petitioner’s part. In the circumstances, this Ld. Commission’s
wection to achieve |00% fly ash utilisation is impossible to comply with. Thercfore, it
13 prayed that the cost towards construction of a new ash pond may kindly be allowed.

The Review Petitioner submits that it is presently one of the cheapest sources of
electnicity in the State for GRIDCO and ranks signilicantly high on the merit order.
Further, even il the incremental costs towards the new ash pond are allowed, the tariff
of the Review Petitioner will still remain competitive, and it will continue to rank high
in the merit order of the State. Thus, it is imperative that the said costs be allowed for
the sustained operation of the Plant beyond June 2026 and to ensure the continued
supply of reliable and cost-effective power by the Review Petitioner to the State of
Odisha.

As repeatedly averred by the Review Petitioner, the construction of a new ash pond,
commensurate with a life extension of 15 years, is a basic requirement and is an
integral part of the R&M activity, without which continuous operation of the Plant and
the benefits accruing out of capital expenditure to be made towards life extension will
be at stake. Thus, life extension cannot be undertaken in line with the Impugned Order
without provision of a new ash pond.

Page 13 of 14
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6.  For the reasons stated above, the Review Petitioner is consirained to file the present
petition. It is submitted that the Review Petitioner will suffer grave prejudice and
injustice if the Order under review is not modified in the manner prayed
below.Indeed,the Review Petitioner cannot operate its plant beyond June 2026 in the
event it is not allowed to construct a new ash pond, thereby rendering the Order itself
futile.

7. It is submitted that this Hon’ble Commission has the widest power o do complete
Justice to the Pctitioner under Sections, 62,86 and 94(1)(f) of the Act read with
Regulations 70, 76. 78 and 79%f the OERC Conduct of Business Regulations. Tt is
humbly stated that as is well scitled thaljustice is a virtue that transcends all
technicalities, rules and barriers. It is prayed that this Hon ble Commission may kindly
exercise ils powers to determine the Petilioner'scost for R&M appropriately, do
complete justice on the question and to avoid miscarriage of justice.

8 The present Review Petition is within time bona fide and in the interest of justice.
PRAYERS

In view of the facts and circumstances detailed above, it is most respectfully prayed that
this Hon’ble Commission may be pleased o

Allow the present Review Pctition as stated above:

Review and modily the Order dated 03.11.2021 in Casc No. 66/202 lioapprove
the proposed capital expenditure of INR 140 crore for construction of a new ash
pond; and

¢)  TPass such further orders as this Hon ble Commission may deem fit.

Ao rt Al Kintans SodhefoMg
DEPONENT

Place: Bhubaneshwar
Date; 24 November 202 ]
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Action Plan for 100% Average Fly Ash Utilization for the 1% compliance cycle as per
MoEF Notification Dated 31.12.2021.

Every coal or lignite based thermal power plant (mncluding captive or co-generating stations or both) shall be

primarily responsible to ensure 100 per cent utilisation of ash (flyv ash, and bottom ash) generated by st inan

eco-friendly manner such as i manufacturing of Bricks, Ashestos, PPC Cement, Eeadyv Mix Concrete, Ash
Apggregates, Construction of fly over, embankments, geo-polymers, Construction of Dams, filling up of Low-
Lying Areas. Use in Agnculture & for protection of shorelines. For achieving this 100% ash utilization targets,
the notification has specified compliance cycle of 3 vears, 4 vears & 5 vears based on the percentage ash
utilization of the year 2021-22 which are as below

Utilisation percentages of thermal
power plants

First compliance Cyele to
meet 100 per cent utilization

>80 per cent 3 years
60-80 per cent 4 years
<60 per cent 3 years

It 1s pertinent here to mention that the average ash utilization % of Ib Thermal Station of OPGC was 28.24 %
(40.41% for OPGC-I & 23.29% for OPGC-IT) and hetice 5 vears compliance cvele 15 applicable for OPGC wath
no mandate of mimmum 80% utilization 1n each Fmancial Year. For the same OPGC has choked out a detailed
utilization Plan which 15 as below:

5 Years Action Plan For Cumulative Ash Utilization-2X210 MW

: | Ash Utilization
Year Ash Generation o : ¥ " r—
|Bricks & Asbemos|Road Dyke Heizht |Low Lying  |Mine Void |Total Utilization
2022-23  |Balance Unutilized Ash of 2022-23 [ - - - - -
23 |Projected AshGeneration H123-24 at Bl % PLF §344008 30000 250000 3500001 SO0000] 0 1130000
24-35  |Projected Ash Generation 2024-2531 80 % PLF S2A4000 30000 2500004 3500001 E00000] 0 1130000
212535 |Projected Ash Generetion 2526 a1 80 % PLF 344008 30000 0 0 EOC000) S00000 3030000
2677 |Projected Ash Ganeration 2(026-27 3t 80 % PLF 23900 30000 0 n S00000) S00000) 1130000
Tots S4T30 1H0000 S00000 FO0000 2000000 1900000 2420000
Cumufitive % Ach Lhilization 100
5 Years Action Plan For Cumulative Ash Utilization-2X660 MW
e | Ash Utilization
e s [cement Road __|Dyke Height |Low Lying [Mine Vioid_[Total Utilization
022-73  |Balance Unutlized Ash of 2022-23 1166715 - - - - -
202%-24  |Projected Ash Gensration 202324 3t 80 % FLF 23350008 200000 0 3300004 J50000 ¥ SE0000
2024-25 |Projected Ash Generstion 2021253t B0 % PLF 233000 2500000 250000 3300001 450000 0 3530000
2025-76  |Projected Ash Generation 2025-26 3t B0 % PLF 2335000 25 0l 330000 A5C000] 4000008 50000
2E26-27 |Projected AshGeneration 12627 at Bl % PLF 233000 2500000 0 0 ASG00] AN0G00 3350000
Tokal 11530215 TIO0000 250000 SR0000] 1E00000] 200000 13540000

Cumulitive % Ash Lhilization 100
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10 Years Action Plan For legacy Ash Utilization-2X660 MW & ZX210 MW [ Station)
Year Ash Generation £sh Ltieation : .
Cement Road |Dryke Height |Low Lyinz [Mine veid [Total Utilizmtion
Lagacy Ash Stock &l 3103, 2023 12735300
Lagacy Ash toba wtilized { 23% of instatiad
222-23  fcapacity gensration of dsh) EFS000 1] 1] 2oifit SEEL1E 1] e
Lagacy Ash toba wtilized {35% of instatiad
2003-24  Jcapacity ganaration of Ash] 15330006 i 200000 SOO00D 533000 1] 1533000
Legacy Ash tobe wtilizad {50 % of instalied
200£-25  jcapacity ganaration of Ash] kv s O 200000 S00000 2000000 o 2100000
202526 |Eaianoa Legacy Ash to e wtitizad 11EEs0 1] 1] 115000 TOO00 50000 1185000
2227 jBsiaroa Lagacy Ash o ba utifized iz Lr O 1] 115000 TO000G L0600 1365000
2027-28  jBaianoa Lagacy Ash rad 11EEs0 1] 1] 115000 TO000 AR0000 1185000
2012-22  jBsiaroa Lagacy &shiob Pk tr O 0 115000 TO000G ASE0E0 13185000
| A039-30 11C0Ean 1] 1] 115000 200000 AE0000 165000
2030-31 11c0asn ¢ 1] 115000 F00000 350004 155000
H31-33  |Eaianoe Legary Ach to ba utifizad 1150840 1] 1] 115000 FO0000 SE0000 165000
Cumulitive % Ash Utization # 127483435

The Steps taken or the proposal to achieve the above targets are as below.

Ltilization of Flv Ash in Cement Manufacturing

Proposal-1 Dry Fly Ash transportation to Dalmia Cement (DCBL, Rajganpur)

Tt 1z proposed to deliver Dry Fly Ash to M's DCBL, Rajganpur Plant (at Zero cost to DCBL), to get the assured
evacuation of 1.02 million MT of Dry Fly Ash per annum.

Presently, M's DCBL 15 the only Cement Plant 1n the vicinity 1.2, at a distance of less than 100 kms (Rail Route)
and turnaround of rakes can be done easily for such distance. Also, M's DCBL 1s planning for an expansion
Project and has assured to lift around Two Million MT of Dry Fly Ach annually from OPGC by deploving
additional BTAP rakes in future. With gradual expansion of their Units at Rajganpur, which shall enable us for
long term sustamable ash utihization even after capacity expansion plan of OPGC IIT (Unat 5 & 6).

Proposal Gist:
+ Rakes to be utilized: Two numbers of BTAP Rakes. (Third party leased)
*  Assured Quantity to be evacuated: 1.02 million MT.
+ Mode of operation: Leased Rakes under LSFTO policy of Indian Railways
* Rake lease charges: Rs. 12.77 Cr per annum (including GST) ie. Rs. 638 Cr per rake
+ Estimated rake lease cost /MT considenng 14 rakes'month/'rake: Rs. 127.08 MT
o  Railway freight & other charges: Rs 710 25/MT.
» Total cost per MT approx_: 33733/ MT (including G5T)
» Total financial implication per annum- approx. 33.80 Cr
* Involvement of Third-party logistics provider for entire co-ordination for movement.
* Sinple destination for Fly ash rakes: DCBL, Rajzanpur Plant (within 100 km as per FOIS)
* Agreement to be executed:

a) Tri-partite agreement (OPGC, DCBL & TMIL- Third Party logistics provider)
b) Bi-partite agreement (OPGC & DCBL)
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o Agreement Tenure: 14 vears (with exit clanse after 10 years)
s Rate Vanation:
a) Rake lease fixed for entire contract period.
b) Railway freight & other charges (escalation as per Raillway policy)

Proposal-2 Transportation of fly ash to various Cement Plants of Adani Cement

* It 15 proposed to execute a Fly Ash Supply Agreement between OPGC & Adami Cement for
transportation of Fly Ash m BCFC/BOXN rake to get the assured evacuation of 0.6-1 mullion MT of
Fly Ash per annum.

» MNl's Adam Cement, (ACC & Ambuja Cement) has ordered BCFC rakes and BOXN rakes for
transportation of Fly Ash from vanious Power Plants to their Cement Plants based on plant requirement
and logistics feasibility.

* M's Adam have offered to hift 14-15 rakes per month from OPGC plant to various cement Plants in
eastern region located m Sank rail, Sindn, Bargarh Chatbasa, Damodar & Farakka All the plants are
in the range of 110 km to 628 km from OPGC Plant through Indian Railway Network and Railway
freight varies from Rs. 186 to Bs 813/ Tonne.

Plant Location Sankrail | Sindri | Bargarh | Chaibasa | Damodar | Farakka
Distance from OPGC Plant 521 404 110 277 107 628
Basic Freight 636 500 170 367 500 744
Busy Season Surcharge 15%; o5 75 26 55 75 112
Development Charge 5% 37 29 10 FL 29 43
Freight Discount @ 109%; -73 -38 -20 -42 -58 -86
Net Freight (Rs) 695 546 186 401 546 813

Based on the requirement of various plants, weighted average freight have been calculated and freight

subsidy of Rs. 400,/MT is required to be paid to Adani for transportation of Fly ash from OPGC Plant to

various destination in long term basis.
Proposal Gist:

* Rakes to be utilized: BCFC/BOXN Rakes. (Owned by Adani Group)

*  Assured Quantity to be evacuated: 0.6-1 million MT.

+ Mode of operation: Through Adani Rakes BCFC/BOXN under LSFTO policy of Indian Railways
¢  Freight subsidy to be paid / MT approx.: Bs.400 /MT [including GST)

s Additional cost involved: Railway Shunting /Fixed siding charges (1.39 Lakh /rake)




183

¢ Total cost per MT approx.: 440 /MT [including GST)
s Total financial implication per annum: approx. 44 Cr
* Diversified destination of cement plant: Multiple location in Eastern India.
* Involvement of Strong Channel of Adani group for entire co-ordination for movement.
+ Apgreement to be executed: Bi-partite agreement (OPGC & Adani)
* Az delivery period of BCFC rakes are 7-10 months, initially BOXN rakes shall be deployed for
transportation till the delivery of BCFC rakes by the manufacturer
s Agreement Tenure: 10 years
s Rate Variation:
a) Freight Subsidy fixed for entire contract period.
b} Railway shunting/siding charges (escalation as per Railway policy)

Ltilization of Flv Ash in Brick/Asbestos Manufacturing

At present OPGC 15 has been utilizing on an average 12 thousand MT Year of fly ash in brick & cement
mamifacturing, OPGC plans to augment it to 30 thousand MT/ Year. OPGC has an whouse brick plants for
manufacturing of around 15000 bricks per day, the plant 15 not running to 1ts follest capacity for betng unable
to dispose the final products. OPGC proposes to establish a sub company for sale of flv ash bricks to surrounding
commmunities at minimal rate of production cost with no profit so that the plant can run at 1ts fullest capacity.
OPGC at present supplies ash to about 13 brick plants and proposes to include a greater number of brick plants
within 1 50 Km to 100 Km radms by adopting door step delivery of ash as per the provisions of the Fly Ash
Notufication-2021. OPGC also proposes to support R&D in brick manufacturing so as to use bottom ash in
replacing the sand used for mamufacturing of fly ash bricks this will further strengthen utilization of bottom ash.
OPGC will further ensure supplying ash to Vaisakha Asbestos to the tune of around 1000 MT Month.

Utilization of Flv Ash in Low Lving Area Filling

OPGC at present has a rate contract for utilization of around 2 lakh MT of ash annually in low lying areas.
OPGC has further floated a tender to utilize further 2 Lakh MT of Ash annually Further OPGC is in process of
developing a dedicated ash utilization team whose one of the focus shall be identification of stone quarries and

other low-lying areas 1n consultation with District Admimistration. All necessary clearances such as CTE from
OSPCB.

Ltilization of Flv Ash in Mine Void Filling.

MOoEF & CC wide fly ash notification of 2021 has mandated the vse of fly ash in external overburden dump to
the tune of around 25% blending_ In support of the notification. 1t has been intimated to all mines vide Mimstry
of Mine Oder dated 13% May 2023 to submat a stability report to DGMS while using fly ash in blending external
overburden. OPGC thus sees this as an opportunity to use its ash 1n external overburden dump of Lakhanpur
Open Cast Mines of MCL. Further discussion of OPGC with its sister concern (OCPL) is in progress with its
sister concern to utilize ash in mine voids and external dump of Mancharpur mines.
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Liilization of F1v Ash in Dvke Height Raising.

OPGC at present increasing the dyke heights of Ash Pond-C by 3 m and Tilia Ash Ponds by 4 m_ It has been
estimated that a balance quantity of around 5.5 Lakh MT waill be progressively utilized 1n coming vears in this
activity. Further OPGC has proposed to increase the dyke height of Ash Pond A & C combinedly by additional

3 m by mward raismng. This will further open avenue to utilize 6 Lakh MT of ash. Ash shall also be used in
construction of new up coming ash ponds of OPGC.
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OPGC
ODISHA POWER GENERATION CORPORATION LTD.

EOI No. 09 (81.X0.06} Dated: 11.09.2017

INVITATION FOR EXPRESSION OF INTEREST (EOT)
FROM

INTERESTED PARTIES FOR

ESTABLISHING INTEGRATED CEMENT PLANT/CEMENT CLINKER GRINDING UNIT/

CEMENT BLENDING UNIT / ALLIED PRODUCTS MANUFACTURING UNITS IN /

ADJACENT TO OPGC POWER PLANT AT ITPS ON “BUILT. OWN AND OPERATE (BOO) /

1.0

JV MODE™

Introduction

{Odisha Power Generation Corporation Limited (OPGC), mcorporated on Nov' 14, 1984, started
as a wholly owned government company of the state of Odisha with the mam objective of
establishing, operating & maintamning large thermal power generating stations. In pursuat of its
objectives. OPGC established IB Thermal Power Station in the Th valley area of JTharsuguda
district 1n the state of Odisha with operational capacity of 2 X 210 MW. These units have become
operational since 1994 (lst Unit) and 1996 (2nd Unit). OPGC has firmly established s
credentials as a successful power generating company both technically & commercially by

providing safe, clean & reliable power.

IB Thermal Power Station (ITPS) 15 a coal based thermal power plant operating two umts of 210
MW each. About 8000 MT of coal is burt daily for power generation of Unit #1 & 2 (2x210
MW) and approx. 3200 MT of ash 15 generated dailv. Again for the purpose of capacty
enhancement another 2 umits of 660 MW each 1s under construction adjacent to the existing

operational units.
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Presently OPGC ash 15 being utilized in land development, ash dvke raising, road embankment
construction. brick industries & cement/asbestos industries etc. OPGC mtends to increase 1ts ash
utilization by wnviting EQI from interested parties for establishing mtegrated cement plant/
cement clinker grinding vmt' cement blending umit' allied products manufactuning unit 1
adjacent to OPGC power plant at ITPS, Banharpali on “Built, Own and Operate (BOO) TV
mode.
Location: Orissa Power Generation Corporation Ltd (OPGC)

Ib Thermal Power Station (ITPS)

Banharpali. Dist-Jharsuguda

Orissa — 768234 India.

Latitude - 21" 42" North

Longitude - 83° 527 East

Generating Capacity: 420 MW (2x210 MW},
2 X 660 MW under Construction
Nearest Ratlway Station: Belpahar (Code: BPH); 18 Km from Generating Station

Tharsuguda (Code: ISG); 40 Km

Expression of Interest:

OPGC mvites “Expression of Interest (EOI)” from interested parties for establishing mtegrated
cement plant’ cement clinker grinding unit/ cement blending unit’ allied products manufacturing
unt of 1 MTPA or ligher capacity in' adjacent to OPGC Power Plant premuses in ITPS,
Banharpal on Built, Own and Operate (BOO) IV mode, using Ash from OPGC thermal power
plants. Interested parties may clearly indicate the mnputs required from OPGC.

Purpose of EOI:

Through this EQI, OPGC mntends to shortlist reputed parties having requisite capability and are
willing to establish integrated cement plant/ cement clinker grinding unit'cement blending unst/
allied products manufacturing unit of 1 MTPA or higher capacity i adjacent to IB Thermal
Power Station on Butlt, Own and Operate (BOO) basis/ TV mode.
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The Interested Parties shortlisted on the basis of their “Expression of Interest (EQI)” may be

considered for further steps of business partmer selection
Role of the Interested Parties/OPGC

Interested Parties may examine and indicate the location near power station for establishing the
cement manufactunng unit (1tegrated cement plant’ blendmg unit’ clinkermg unit) or any allied

product manufacturing unit.

The capacity of mamufacturing unit shall be at least 1 MTPA capacity. A higher capacity
establishment may be preferred.

Ash required for the project shall be made available by OPGC.

Interested party shall sign a long term agreement with OPGC for use of Fly Ash & Electricity
exclusively from OPGC from the date of commissioning of cement’ Allied product plant.

All other raw material required for manufacturing unit shall be arranged by the Interested Party.

All clearance related to establishment of manufactunng unit shall be obtained by the interested

party; however OPGC shall provide necessary assistance in this process.

The interested party/TVC shall be responsible for marketing, selling and lomstics of the raw

material and products of these Plants.
Required Information:

Financial strength of the organization is required to establish the manufacturing facility
(organization structure, audited accounts of last three financial vears, etc). Aundited Balance
Sheets for last three (3) vears may also be submutted.

Interested parties mav clearly mndicate the inputs requared from OPGC.

The party submutting the EOI shall be bearing all costs assoctated with the preparation and
submission of the EOI and OPGC will, in no case be responsible or liable for these costs,

regardless of the conduct or outcome of the assessment/ evaluation process.
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Submission of EOIs:

Interested parties are required to submut all required documents complete in all respects with one
original and one authenticated copies for each n hard form under the registered post or hand
delivered to the address:

AGM-5CM.
Contract Cell ITPS, Banharpali, OPGC

On or before Dt.10.10.2017 The top left hand corner of the envelope shall indicate with “EQT
FOR ESTABLISHING INTEGREATED CEMENT PLANT/ CEMENT CLINEER GRINDING
UNIT/ CEMENT BLENDING UNIT/ ALLIED PRODUCTS MANUFACTURING IN,
ADJACENT TO OPGC POWER PLANT AT ITPS, BANHARPALI ON “BUILT, OWN AND
QOPERATE (BOO) TV MODE™.

Late submissions will not be accepted. Electronic (Soft form) copy of the EOI should be sent to

the email address given below. If there 15 any discrepancy in the documents submutted 1 hard

form & Soft form. the documents in hard form will be considered for evaluation

L Each page of the documents submstted shall be duly authenticated by the applicant.
i, The language of submission of applications shall be in English
1. Financial Data, Project Costs shall be in INR only.

For any further clarification/queries the following personals may be contacted:
Sn Bijay Mishra; GM. Crl; ITPS; M - 9338715419

Sr1 Akhila Satapathy; Manager Crvil; M — 7682854481
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Standard Format for Expression of Interest

Diate:

ITPS. Banharpali, OPGC

Jharsuguda, Odisha

Subject: Expression of Interest (“EQT) for establishing integrated cement plant or cement clinker
orinding unit or cement blending unit or allied products manufacturing umt, m or adjacent to
OPGC Power Plant premises at ITPS, Banharpali on Built, Own and Operate (BOO) or JV mode.

Dear Sir,

In response to vour public advertisement in [Jser? the names of the newspaper and’or website]
on [msert date of the advertisement] wmviting EOI for establishing integrated cement plant or
cement clinker grinding unit or cement blending unit or allied products manufacturmg unit, m or
adjacent to OPGC Power Plant at ITPS, Banharpali premises on Built, Own and Operate (BOO)
or TV mode, we hereby submut our EOL

We have also attached information according to the standard form as per Amnexure The
information faormished by us mn this EOT 15 true, correct and accurate to the best of our knowledge.

Sincerely yours,
On behalf of the firm company/organization:

Signature:;
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{Persan signing the EQI and supporting documents should be an Authorized Signatery supported

by necessary Board resolutions)

Name of signatory; Designation; Company Seal'stamp

Annexure

1. Name and address

i Name of the Firm/Company ' Orgamzation:
.  Corporate Address:
1.  Remistered Address:
iv.  Telephone No:
v. Fax
vi.  Email:
2. Contact Person-
L Name:
.  Designation:
ui.  Telephone No:
1v.  Email:
3. Companv Profile:
i Corearea of expertise:

1.  Date of Incorporation:

1. CIN Mo.:
w. GST No:
W PAN No.:

vi.  Sharcholding Pattern:
vit.  Fmancial Capability (Including Turnover, Reserve and Surplus etc)

4 EKey Operating parameters for last three vears: [Installed Capacity, Utilization factor etc_]

5. Supporting Documents:
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[Provide copy of the registration, copy of PAN of the firm; with their latest renewals where
applicable, Audited Financials for last three Financial vears]

Experience’ Major Projects under construction'operation by the Firm/Company/Orgamzation

{Along with value and time of completion’ award);

Proposed Project details:

Location for which company 1s interested (in order of preference)
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IB THERMAL POWER STATION

ODISHA POWER GENERATION CORPORATION LIMITED

At/PO: BANHARPALI, DIST: JHARSUGUDA - 768 234 (ODISHA)

NOTICE INVITING TENDER

OPGC invites sealed bids from bona fide and financially sound Registered Agencies/Firms/Companies for execution of the
following works & supplies for its 2x210MW power plant at Banharpal

WORK TENDER (NIT No. ITP$/CC-22/2017/09, Date: 11" September, 2017 {Telephone; 06645-289-232/315/221/245; Email:

bailochan.jena c.co.in; satya.tarai@@opge.co.in; siba.pati@@opgc.co.in; ashwendra.upadhya c.co.in
/N Tender
cost Contract Bid Sale/ Date of receipt & submission
Sameothework EMD(RS) | perios | Issuedate | /Opening of Bid
ARC for Condition Monitoring of| Rsb5000/- | 1% oftotal | AsperBid | 19.09.17 to | Up to 15:00 Hrson 11.10.2017/
Equipments at [TPS +G8T guoted Document | 101017
1. price 1530 Hrs onwards on
11.10.2017
Detailed Energy Audit for PAT| Rs5000/- | 1% oftotal | AsperBid | 15.09.17 to | Up to 15:00 Hrs on 05.10 2017/
Cycle-ll of ITPS (2 x 210 MW), OPGC +G5T quoted Document | 04.10.17
2 Lid. price 15:30 Hrs onwards on
05.10.2017
Painting of Dry Ash 3ilo, Ash| Rs1,0084 | 1% oftotal | AsperBid | 25.09.17 to | Up to 15:00 Hrs on 17102017/
pipelines & structurals of Unit#1&2 +G5T guoted Document | 16.10.17
3 at [TPS price 15:30 Hrs onwards on
17.10.2017
Construction of Balance road from | Rs5000/- | 1% oftotal | AsperBid | 20.09.17 to | Up to 15:00 Hrs on 1210 2017/
ash pond juniction to ash pond at +GST quoted Document | 11.10.17
4 [TPs price 15:30 Hrs onwards on
12.10.2017
Landscaping and construction of Rs.10.000/- | 1% of total | AsperBid | 20.08.17 to | Up to 15:00 Hrs on 12.10 2017/
ash mound over ash pond B' at +GST guoted Document | 11.10.17
5. TS price 16:00 Hrs onwards on
12102017
Establishing cement plant adjacent I 7 2 EQI Up to 15.00 Hrs on 10.10.2017/
to ITRS (EON)
B. 15:30 Hrs onwards on
10902017 o -
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| Annual Contract for Material Rab,000/~ | 1% oftotal | AsperBid | 150917 to | Upto 15:00 Hrs on 27.09.2017/
'Handling at Warehouse of ITPS +G5T guoted Document | 26.09.17
T price 15:30 Hrs onwards on
27092017
Providing AFF Membrane over Rs5,000/- | 1% oftotal | AsperBid | 25.09.17 to | Upto 15:00 Hrs on 17.10.2017/
roof of Resource Cantre Building +G5T quoted Document | 16.10.17
a at ITPS price 16:00 Hrs onwards on
17.10.2017
Annual Contract for providing Rs.5,000/- | Rs.20,000/- | AsperBid | 15.09.17 to | Up to 15:00 Hrs on (6. 1020177 |
Esenrices for publication of tender +GST Document | 051017
g el 15:30 Hrs onwards on
06.10.2017

Cost of bid document {non-refundable) shall be paid by Demand Draft in favour of OPGC Ltd. drawn on State Bank of India
{Code-9510) / Andhra Bank (Code-0662) / Central Bank of India {Code-283899) payable at ITPS, Banharpali or ICIC] Bank,
(Code-ICICO003679) payable at Telenpali. Cost of bid document shall have to be submitted along with the bid and the DD
towards the tender cost (separate from EMD) should be prepared on or before the last date of submission/receipt of
tender, otherwise the bid shall be liable for rejection. In case of any discrepancy found between tender document
submitted by the agency and the master copy in our office, the latter should prevail. No claim on this account shall be
entertained. Complete and signed sealed bids in hard copy form only shall be received at Contract Cell, ITPS. Bids shall be
opened at Contract Cell, ITPS in the presence of the bidders or their authonzed representatives, if present at the time of
opening. If the last date of issue / receipt / opening happens to be a HOLIDAY, the tender will be issued/ received / opened
at the respective time on the next working day. The photocopies of all the supporting documents required for participating
in the tender mentioned in NIT/Tender paper shall be submitted along with the bid; otherwise the bid is liable for rejection.
Bids without EMD will be rejected outnight.

NB: Bidders having the requisite qualifying requirements as specified in the bid document shall only be considered for
tender evaluation.

Bids received after stipulated date & time shall not be entertained. OPGC shall not take any liability on account of any
postal/couner delay. OPGC reserves the right to accept [ reject any or all tenders, seek additional clarifications, split up the
scope among eligible bidders or cancel the tender altogether without assigning any reasons thereof.

Important: The detailed NIT along with Terms and Conditions are available for downioad at OPGC website at
www opgc co.in. Addenda/Corrigenda/ Extensions, if any, will be notified on the OPGC website only and will not be
published in any other media. Interested companies or entities may visit OPGC website for the tender timeline and other
details.

5d/- AGM-3CM
(Email: bkmishra@opge.co.in; Landline No. 06645-289703)
SAFE & CLEAN POWER 15 OUR COMMITMENT

our website www.opac.co.in for details.
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Expression of Interest (EOI
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Mame of work: “Utilization / offtaking of ash [Fly ash & Pond ash) from OPGC, IB Thermal Power

Station at Banharpali, Jharsuguda, Odisha"

CONTENTS
| Description MNo. of Pages
- Cover Page 01 Page
| Copy of Notice Inviting Tender (NIT) 01 Page
Expression of interest (EQI) 08 Pages

ODISHA POWER GENERATION CORPORATION LTD.

b Thermal Power Station, Banaharpali, Jharsuguda — 768234

(ODISHA)

Email: contract@opgc.co.in

Page 1of 11
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ODISHA POWER GEMERATION CORPORATION LIMITED
IB THERMAL POWER STATION

At/PO: BANHARPALI, DIST: JHARSUGUDA - 768 234 (ODISHA)

NOTICE INVITING TENDER

OPGC invites sealed bids from bona fide and financially sound Registerad Agencies/Firms/Companies for execution of the
following works & supplies for its thermal power plant at Banharpali:

WORKS TENDER FOR UNIT#182 (NIT Mo, [TPS/CC-22/2020-21/02, Date: L May, 2020)] (Telephone; 06645-289-232/355/328/245;

Email: bailochan.jenaf@opgc.co.in; satya.taraif@opgc.co.in; rabindra.panda@opgc.co.in; siba.pati@opgc.co.in)

5/ Tender
N MName of the work cost EMD [Rs.) Contract | Bid Sale/ Date of receipt & submission
Period Issue date | /Opening of Bid
1. |Raising of embankment height for Rs.11700/- | 1% of total As per Bid | 20.05.20to | Upto 15:00 Hrs on 11.06.2020/
Aszh Pond 'C’ at ITPS including guoted price | Document 10.06.20 15:30 Hrs onwards an
G5T 11.06.2020
2. |Ash Utilization in reclamation of low | Rs.5600/- | 1% of total AsperBid | 21.05.20to0 | Upto 15:00 Hrs5on 12 062020/
land inside plant at [TPS including | quoted price | Document 11.06.20 15:30 Hrs onwards on
G5T 12 06.2020
— % = =
4 |Arc Flash Stody and Training at ITPS As.5600/- | 13tof total As per Bid | 25.05.20to | Upto 15:00 Hrs on 17062020/
including. | guoted price | Document 16.06.20 15:30 Hrs onwards an
G5T 17.06.2020
5. |Owerhauling of Main Oil Pump, Rs.5600/- | 1% of total As per Bid | 20.05.20to | Upto 15:00Hrs on 10.06.2020/
Servicing of HPTE&IPT Stop & Control | including guoted price | Document | 09.06.20 15:30 Hrs onwards on
Valves and HRH 5trainers, G5T 10.06.2020
Inspection & Replacement of
Generator Hydrogen Seals
&. |ADH of Boiler Pr. Parts, Boiler & As5600/- | 1% of total Ac per Bid | 20.05.20to | Up to 15:00 Hrs on 10.06.2020/
Turbine valves, Fuel Firing System of | including | guoted price | Document | 05.06.20 15:30 Hrs onwards on
Unit#2 G5T 10.06.2020
7. |Upgradation of Chiller Unit {75TR} As.5600/- | 1% of total As per Bid | 20.05.20to | Up to 15:00 Hrs on 10.06.2020/
with installation, commissioning & including guoted price | Document | 09.06.20 15:30 Hrs onwards on
testing. G5T 10.06.2020
3. |Repair of Boiler Tube Leakage at Rs.5600/- | 1% of total Asper Bid | 20.05.20to | Upto 15:00Hrs on 10.06.2020/
ITPS forthe FY- 2020-21 including guoted price | Document | 09.06.20 15:30 Hrs onwards on
G5T 10.06.2020

= e-Reverse Auction (E-RA) shall be conducted for the works at Sl. No. 1 & 6 above. The Transaction Fees for e-Reverse
Auction shall be deposited to the account of MSTC Limited directly.

The non-refundable Transaction Fees towards e-Reverse Auction as mentioned above shall be deposited by all Techno-
Commercially qualified bidders directly to the account of MSTC before E-RA launch schedule. The date of conduct of E-RA
shall be intimated in later stage to Techno Commercially qualified bidders via e-mail. Befare participation in e-Reverse
Auction, the bidder has to register in MSTC e-Procurement Portal well in advance and submit the E-RA fee amounting to
the value intimated by M/s. MSTC Limited.

Cost of bid document {non-refundable) shall be paid by Demand Draft in favour of OPGC Ltd. drawn on State Bank of India
(Code-9510) / Andhra Bank (Code-0662) / Central Bank of India (Code-283899) payable at ITPS, Banharpali or ICICI Bank,
(Code-ICICO003679) payable at Telenpali. Cost of bid document shall have to be submitted along with the bid and the DD

Page 2 o0f 11
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towards the tender cost (separate from EMD) should be preparad on or before the last date of submission/receipt of
tender, otherwise the bid shall be liable for rejection. 3mall scale industries/National Small-3cale Industries Corporation/
MSME firms are exempted from payment of Cost of bid document only if they are entitled for exemption of the offered
service. Tenderers seeking exemption shall claim in advance along with the photocopy of Valid Registration Certificates at
least two days before the due submission date. However, OPGC reserves the right to accept/ reject the exemption request
if the same is found unauthenticated or not relevant to the offered item. In case of any discrepancy found between tender
document submitted by the agency and the master copy in our office, the latter should prevail. No claim on this account
shall be entertained. Complete and signed sealed bids in hard copy form only shall be received at Contract Cell, ITPS. Bids
shall be opened at Contract Cell, ITPS In the presence of the bidders or their authorized representatives, If present at the
time of opening. If the last date of issue / receipt / opening happens to be a HOLIDAY, the tender will be issued/ received /
opened at the respective time on the next working day. The photocopies of all the supporting documents required for
participating in the tender mentioned in MIT/Tender paper shall be submitted along with the bid; otherwise the bid is liabla
for rejection. Bids without EMD will be rejected outright.

MB: Bidders having the requisite qualifying requirements as specified in the bid document shall only be considered for
tender evaluation.

Bids received after stipulated date & time shall not be entertained. OPGC shall not take any liability on account of any
postal/courier delay. OPGC reserves the right to accept / reject any or all tenders, sesk additional clarifications, split up the
scope among eligible bidders or cancel the tender aliogether without assigning any reasons thereof.

Important: The detailed NIT along with Terms and Conditions are available for download at OPGC website at
www.opgc.co.in. Addenda/Corrigenda/ Extensions, if any, will be notified on the OPGC website only and will not be
published in any other media. Interested companies or entities may visit OPGC website for the tender timeline and other
details.
5d/- GM-SCM
(Email: bkmishra@opgc.co.in)

SAFE & CLEAN POWER IS OUR COMMITMENT

OPGC encourages all existing or new vendors/suppliers to register with us as empaneled vendors. Please visit
our website www.opgc.co.in for details.

Page 3of 11
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Introduction

14

Ddisha Power Generation Corporation Limited (OPGC), operates two units of 210 MW at
IB Thermal Power Station (ITPS), Banharpali. In addition to that; unit 3 & 4 (2 X 660 MW)
are also in operation. Approximate 3200 MT of ash is generated daily for power
generation from unit 41 & 2 (2x210 MW), and approximate 6000 MT of ash is generated
daily from unit 3 & 4 (2 X 660 MW) at ITP5. Coal ash produced in the plant, are disposed
in slurry form for deposition in the ash ponds. ITPS has both wet ash disposal system as

well as dry ash disposal system for handling fly ash & bottomn ash.

Basic information:

1.2.1 Plant capacity :2x210 MW (Unit 1&2); 2X660 MW (Unit 3&4)
1.2.2 Total ash disposal:10.5 Lakh MT (Unit 182); 28 Lakh MT (Unit 38&4)
1.2.3 The plant is situated at a distance of about 35 Kms from Jharsuguda
Location: Orissa Power Generation Corporation Ltd (OPGC)

Ib Thermal Power Station (ITPS)

Banharpali, Dist-Jharsuguda

Orissa — 768234; India.

Latitude - 217 42’ North

Longitude - 83” 52’ East

Mearest Railway Station: Belpahar [Code: BPH);

18 Km from Generating Station

Jharsuguda (Code: 15G); 40 Km
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Expression of Interest:

OPGC invites "Expression of Interest (EOI)” from interested parties for “Offtaking of ash from ash
dyke as well as from dry ash silo; at ITPS, Banharpali, in as is and where is basis, for utilization
and consumption in environment friendly manner as per the guidelines of QSPCB". Interested

parties may clearly indicate the inputs required from OPGC.
Purpose of this EOI:

Through this EOI, OPGC intends to supply ash generated from its power stations; at free of cost
ta interested and capable agencies for utilization and consumptions in environment friendly

manner as per guidelines of OSPCB.

The Interested Parties shortlisted on the basis of their “Expression of Interest (EOI)" will be

considered for supply of ash free of cost from ITPS Banharpali, in asis and where is basis.

Role of the Interested Parties & OPGC

4.1 In order to promote utilization of fly ash as resource material; and to encourage the fly
ash utilization of IB Thermal Power Station, Banharpali, Iharsuguda, Odisha; OPGC invites
potential bulk users for supply / providing the fly ash to them free of cost for use in their
civil construction and other works ete. Help / concessions may be offered to the bulk
users in this regard subject to assessment of their genuineness & mutual interest
including long term agreement / tie ups for a period of five years or more subject to force
rmajeure conditions such as change in policies ete.

4.2 Prospective users may submit their preliminary offers for lifting of tly ash from the dry
ash Silo for any of the units or from ash pond or ash from all these sources. The offers
should include the particulars of company with the background of operation, business
where ash will be utilized, tentative plan, proposed quantity of ash to be utilized etc.
Preference will be given to agencies who will off take maximum quantity of ash.

4.3 Interested party shall sign a long-term agreement with OPGC for utilization of Fly Ash in
environment friendly manner as per the guidelines of Q5PCB.

4.4 Interested agencies will transport the dry ash in environment friendly manner for
utilization / consumption as per their requirement at their risk and cost.

4.5 Loading of dry fly ash will be made available by OPGC free of cost in as.is and where is

basis; from the Silo inside plant at ITPS, Banharpali,
Page 5of 11
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Similarly Pond ash in dry form will be made available by OPGC, free of cost in as is and
where is basis at Ash Pond. Interested agencies will have to arrange for loading and
transportation of ash from ash pond.

Mode of packing, loading, transportation and utilization must be clearly mentioned by
the interested agencies.

Interested parties may clearly indicate the inputs required from OPGC.

All the works of ash packing, loading, and transportation must be executed confirming to

the EHS rulesand regulations of OPGC.

Required Information:

51

5.2

The prospective fly ash users are required to submit particulars of the firm with the
background of operation, business where ash will be utilized, tentative plan, and
propased quantity of fly ash to be utilized ete.

The party submitting the EQI shall be bearing all costs associated with the preparation
and submission of the EOI and OPGC will, in no case be responsible or liable for these

costs, regardless of the conduct or gutcome of the assessment/evaluation process.

Submission of EQls:

Interested parties are required to submit all the documents as per the attached format complete

in all respects with one original and one authenticated copies for each in hard form under the

registered post or hand delivered to the address:

ITPS, Banharpali, OPGC

Bnzor bebore The top left-hand corner of the envelope shall indicate

with “EOI for Utilization / offtaking of ash [Fly ash & Pond ash) from OPGC, |B Thermal Power

Station At Banharpali, Jharsuguda, Odisha”

Page 6of 11
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Electronic (Soft form) copy of the EOI should be sent to the email address given below. If there is
any discrepancy in the documents submitted in hard form & 5Soft form, the documents in hard

farm will be considered for evaluation.

i Each page of the documents submitted shall be duly authenticated by the applicant.

ii, The language of submission of applications shall be in English.
For any further clarification/queries the following personals may be contacted:
Sri Bijay Mishra; G.M. Civil; ITPS; M - 9338715419

Sri Akhila Satapathy; Manager Civil; M — 7682854481

Page 7 of 11
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Standard Format for Expression of Interest

Date:
LY Py TTTIN
ITPS, Banharpali, OPGC
Jharsuguda, Odisha
Subject: Expression of Interest (EOI) for Utilization / offtaking of ash (Fly ash &

Pond ash) from OPGC, IB Thermal Power Station at Banharpali,

Jharsuguda, Odisha

Dear Sir,

In response to your public advertisement in [Insert the names af the newspaper and/ar wehsite]
on [Insert date of the advertisement] inviting EOl for, Utilization / offtaking of ash (Fly ash &
Pond ash) from OPGC, IB Thermal Power Station At Banharpali, Jharsuguda, Odisha; we hereby

submit our ECL

We have also attached information according to the standard form as per Annexure. The
information furnished by us in this EOl is true, correct and accurate to the best of our

knowledge.

Sincerely yours,

On behalf of the firm/company/organization:

Signature:

(Person signing the EOI and supporting documents should be an Authorized Signatory supported

by necessary Board resolutions)

MName of signatory; Designation; Company Seal/stamp
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Annexure-1

1. Name and address
i.  MName of the Firm/Company/Organization:
ii. Corporate Address:
iii. Registered Address:
iv. Telephone No:
V. Fax:
vi. Email:
2. Contact Person:
i. Name:
ii. Designation:
iii. Telephone No:
iv. Email:
3. Company Profile:
i.  Core area of expertise:

ii. Date of Incorporation:

iil. CIN No.:
iv. G5T Na.:
V. PAN Mo.:

vi.  Shareholding Pattern:

vii.  Financial Capability (Including Turnover, Reserve and Surplus ete)

4, Key Operating parameters for last three years: [Installed Capacity, Utilization of ash etc.]

5. Supporting Documents:

[Provide copy of the registration, copy of PAN of the firm; with their latest renewals where

applicable, Audited Financials for last three Financial years]

6. Experience/ Major Projects under construction/operation by the Firm/Company/Organization

{Along with value and time of completion/ award):

Page9of 11
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7. Proposed details of ash utilization:

8. Proposed mode of transportation of ash:

9. Proposed guantity of ash utilization per Month / Annum.

10. Any ather details.

Page 10 of 11
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Annexure — |l

UNDERTAKING
{On Non-ludicial stamp Paper)

To
Date:

OPGC Address [AGM, 5CM)

Subject: Undertaking for Usage of Fly Ash in Cement / construction / or other ash-
based Product / industry / road construction /[ land filling / export to other
sites in environment friendly manner.

Dear Sir,
This is to certify that we M/S —m- the Interested agencies for the OPGC EOI
M8 s gt Date. ; do hereby declare that the Fly Ash, if

allocated to us, shall be used in Cement [ construction / or other ash-based Product / industry /
road construction / land filling / export to other sites in environment friendly manner, at our

cost and risk.

Thanking you,
{Signature of authorized person)
(Name & Designation)

(Seal/ Stamp of Company)
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INVITATION FOR EXPRESSION (EOI)

ODISHA POWER GENERATION CORPORATION LIMITED
IB THERMAL POWER STATION
AT/ PO- BANAHARPALL JHARSUGUDA
ODISHA

NDrr

Invites
Expression of Interest (EOI)
FOR
Utilization / offtaking of ash (Fly ash & Pond ash) from
OPGC, IB Thermal Power Station
At Banharpali, Jharsuguda, Odisha

EOL No. : ITPS/CC-22/2020-21/04, 5L No. 06 Dt. 09™ August, 2020

b s




1.0

INVITATION FOR EXPRESSION (EOI)

Introduction

1.1

1.2

Odisha Power Generation Corporation Limited (OPGC), operates two umits of
210 MW at IB Thermal Power Station (ITPS), Banharpali In addition to that;
untt 3 & 4 (2 X 660 MW) are also 1 operation. Approximate 3200 MT of ash
15 generated daily for power generation from wmit #1 & 2 (2x210 MW), and
approximate 6000 MT of ash is generated daily from umit 3 & 4 (2 X 660

MW) at ITTPS. Coal ash produced in the plant, are disposed in slurry form for
deposition in the ash ponds. ITTPS has both wet ash disposal system as well as

dry ash disposal system for handling fly ash & bottom ash.

Basic information:

1.2.1 Plant capacity :2x210 MW (Unit 1&2); 2X660 MW (Uit 3&4)
1.2.2 Total ash disposal:10.5 Lakh MT (Unat 1&2); 28 Lakh MT (Unit 35&4)
1.23 The plant 15 situated at a distance of about 35 Kms from Tharsuguda
Location: Orisza Power Generation Corporation Ltd (OPGC)

Ib Thermal Power Station (ITPS)

Banharpalt, Dist-Tharsuguda

Orissa— 768234; India.

Latitude - 21° 42° North

Longitude - 83° 527 East

Nearest Rathway Station: Belpahar (Code: BPH);

18 Em from Generating Station

Tharsuguda (Code: JSG); 40 Km

Mmbrre s

Expression of Interest:

OPGC mvites “Expression of Interest (EQI)” from interested parties for “Offiaking of
ash from ash dyke as well as from dry ash silo; at ITPS, Banharpali, i as 15 and

where is basis, for utilization and consumption in environment friendly manner as per

b3




3.0

4.0

INVITATION FOR EXPRESSION (EOI)

the suidelines of OSPCB™. Interested parties may clearly mdicate the inputs required
from OPGC.

Purpose of this EOI:

Through this EOI, OPGC intends to supply ash generated from 1ts power stations; at

free of cost to mterested and capable agencies for utilization and consumptions m

environment friendly manner as per pwdelines of OSPCB.

The Interested Parties shortlhisted on the basis of their “Expression of Interest (EQI)™

will be considered for supply of ash free of cost from ITPS Banharpali, in as 15 and

where 15 bazis.

Role of the Interested Parties & OPGC

4.1

44

=
L

In order to promote utilization of fly ash as resource material: and to
encourage the fly ash utilization of IB Thermal Power Station, Banharpali,
Jharsuguda, Odisha; OPGC invites potential bulk users for supply / providing
the fly ash to them free of cost for use 1 thetr civil construction and other
works etc. Help | concessions may be offered to the bulk users in this regard
subject to assessment of their genuineness & mutual interest including long
term agreement / tie ups for a period of five yvears or more subject to force
majeure conditions such as change n policies etc.

Prospective users may submit their preliminary offers for hifting of fly ash
from the dry ash Silo for any of the units or from ash pond or ash from all
these sources. The offers should include the particulars of company with the
background of operation. business where ash will be utilized. tentative plan,
proposed quantity of ash to be utihized etc. Preference will be given to
agencies who will off take maxmmum quantity of ash.

Interested party shall sign a long-term agreement with OPGC for utilization of
Fly Ash in environment fnendly manner as per the ouidelines of OSPCB.
Interested agencies will transport the dry ash in environment friendly manner
for utilization | consumption as per their requirement at their risk and cost.
Loading of dry fly ash will be made available by OPGC free of cost in as 13
and where 15 basis; from the Silo mnside plant at ITPS, Banharpali.

Mmbrre s
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6.0

INVITATION FOR EXPRESSION (EOI)

446  Similarly Pond ash in dry form will be made available by OPGC, free of cost
i as 15 and where 15 basis at Ash Pond. Interested agencies will have to
arrange for loading and transportation of ash from ash pond.

47  Mode of packing, loadmg, transportation and utilization must be clearly
mentioned by the interested agencies.

48 Interested parties may clearly indicate the inputs required from OPGC.

49  All the works of ash packing, loading, and transportation must be executed
confirming to the EHS rules and regulations of OPGC.

Required Information:

5.1 The prospective fly ash users are required to submut particulars of the firm
with the backsround of operation. business where ash will be utihzed,
tentative plan, and proposed quantity of fly ash to be utilized atc.

52  The party submutting the EOI shall be bearing all costs associated with the

preparation and submission of the EOI and OPGC will, in no case be
responsible or liable for these costs, regardless of the conduct or outcome of

the assessment/'evaluation process.

Submission of EQIs:

Interested parties are required to submit all the documents as per the attached format

complete 1n all respects with one onginal and one authenticated copies for each

hard form under the registered post or hand delivered to the address.

AGM- Contract Cell
ITPS, Banharpali. OPGC,
District- Tharsuguda_ Pin- 768234

On or before 15:00 Hrs Dated. 03.09.2020. The top left-hand comer of the envelope
shall indicate with “EOI for Utilization / offtaking of ash (Fly ash & Pond ash)
from OPGC, IB Thermal Power Station At Banharpali, Jharsuguda, Odisha™
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INVITATION FOR EXPRESSION (EOI)

Mmbrre s

Electronic (Soft form) copy of the EQI should be sent to the email address miven
below. If there is any discrepancy in the documents submitted 1n hard form & Soft

form. the documents 1n hard form will be considered for evaluation:

i Each page of the documents submitted shall be duly authenticated by the
applicant.
i The language of submission of applications shall be 1 English:

For anv further clarification queries the following personals mav be contacted:

Srn RN, Panda: A G M. Contract Cell: ITPS; E-Mail Id. rabindra panda@opgc . co.in

Ln



INVITATION FOR EXPRESSION (EOI)

Standard Format for Expression of Interest

Date:

AGM- Contract Cell
ITPS, Banharpali, OPGC,

District- Tharsuguda, Pin- 768234

Subject: Expression of Interest (EOI) for Utilization | offtaking of ash
(Flv ash & Pond ash) from OPGC, IB Thermal Power Station
At Banharpali, Tharsuguda, Odisha

Dear Sir,

In response to vour public advertisement in [Fsert the names of the newspaper and'or
website] on [Insert date of the advertirement] inviting EOI for, Utihization | offtaking
of ash (Flv ash & Pond ash) from OPGC. IB Thermal Power Station At Banharpali,
Tharsuguda, Odisha; we hereby submit our EQL

We have also attached information according to the standard form as per Annexure.
The information furnished by us 1n this EOI 1s true, correct and accurate to the best of

our knowledge.

Sincerely yours,

On behalf of the firm/ company/orgamization:

Signature:

{Person signing the EQI and supporting documents should be an Authorized
Signatory supported by necessary Board resolutions) o

WName of signatory; Designation; Company Seal/stamp

Mmbrre s
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Mmbrre s

Annexure - 1

1. Name and address
1. Name of the Firm/Companyv/Orgamzation:
1. Corporate Address:
it Registered Address:
iwv. Telephone No:
v. Fax:
vi. Emal:
2. Contact Person:
1. Name:
1. Designation:
iii.  Telephone No:
iv. Emal:
3. Company Profile:
1. Core area of expertise:

1. Date of Incorporation:

m. CINNo:
1. GST No:
v. PANNo:

vi.  Shareholding Pattern:
vit.  Financial Capability (Including Turnover, Reserve and Surplus etc)

4. Key Operating parameters for last three vears: [Installed Capacity, Utilization factor

etc_]

5. Supporting Documents:

[Provide copy of the registration, copy of PAN of the firm; with their latest renewals
where applicable, Audited Financials for last three Financial years]
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INVITATION FOR EXPRESSION (EOI)

Falsat o
6. Experience’ Major Projects under  construction/operatton by the
Firm/Company’'Organization (Along with value and time of completion’ award):

7. Proposed details of ash utilization:

8. Proposed mode of transportation of ash:

9. Proposed quantity of ash utilization per Month /| Annum_

10. Any other details.




INVITATION FOR EXPRESSION (EOI)

Annexure —I1

UNDERTAKING
(On Non-Judicial Stamp Paper)

To
Drate:
AGM- Contract Cell
ITPS. Banharpali, OPGC,
District- Tharsuguda, Pin- 768234
Subject: Undertaking for Usage of Fly Ash in Cement / construction / or
other ash-based Product / industry | road construction | land
filling / export to other sites in environment friendly manner.
Dear Sir,
This 15 to certify that we M5 v the Interested agencies for the
OPGEEOT Mor - e i Date. : do hereby

declare that the Fly Ash, if allocated to us, shall be vsed 1nh Cement | construction / or
other ash-based Product / industry / road construction / land filling / export to other

sites i environment friendly manner, at our cost and risk.

Thanking vou,

(Signature of authorized person)
(IName & Designation)

{Seall Stamp of Company)
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INVITATION FOR EXPRESSION (EOI)

OPGC

ODISHA POWER GENERATION CORPORATION LIMITED
IB THERMAL POWER STATION
AT/ PO- BANAHARPALL JHARSUGUDA
ODISHA

OPGC

Poawer for Progress

Invites
Expression of Interest (EOI)
FOR
Purchase of ash (Fly ash & Pond ash) from
OPGC, IB Thermal Power Station
At Banharpali, Jharsuguda, Odisha

EOL No. T —— i | O ——
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INVITATION FOR EXPRESSION (EOI) OPGC

1.0 Introduction

1.1 Odisha Power Generation Corporation Limited (OPGC). operates two units of
210 MW (Unst # 1 & 2) and 2 vnits of 660 MW (Unit # 3 & 4) at IB Thermal
Power Station (ITPS), Banharpah. Approximate 3200 MT of ash 15 generated
daily for power generation from umit #1 & 2 (2x210 MW), and approximate
2000 MT of ash 15 generated daily from unit # 3 & 4 (2 X 660 MW) at ITP5S.
Coal ash produced in the plant, are disposed in slurry form for deposition 1n
the ash ponds. ITPS has both wet ash disposal svstem as well as dryv ash
disposal system for handling fly ash & bottom ash.

12 Basic information:

1.2.1 Plant capacity: 2x210 MW (Unit 1&2);
2X660 MW (Unit 3&4)
122 Total ash disposal:  10.5 Lakh MT (Uit 1&2);
28 Lakh MT (Unit 3&4)
1.2.3 The plant is sttuated at a distance of about 35 Kms from Jharsuguda
Location: Orissa Power Generation Corporation Ltd (OPGC)
Ib Thermal Power Station {ITPS)
Banharpali, Dist -JTharsuguda
Orizsa — 768234; India.
Latitude - 21° 42" North
Longitude - 83% 327 East
Nearest Railway Station: Belpahar (Code: BPH);
18 Em from Generating Station

Jharsuguda (Code: ISG), 40 Km

ka2




3.0

4.0

INVITATION FOR EXPRESSION (EOI)

0

Expression of Interest:

OPGC mvites “Expression of Interest (EOI)” from interested parties for “Purchase of
ash from ash dyke as well as from dry ash silo; at ITPS, Banharpali, on as-13 and
where-1s basis, for utilization, consumption and export to other locations inside or
outside India in environment friendly manner as per the smdelines of MoEF & CC

and OSPCB". Interested parties may clearly indicate the mputs required from OPGC.

Purpose of this EOI:

Through this EQI, OPGC intends to sale ash generated from 1ts power stations; to
mterested and capable agencies for utilization and consumptions in environment

friendly manner as per gusdelines of MoEF & CC and OSPCB.

Afrer identifying the applicants through EOI; OPGC may come out with detailed
tender (open/ limited) process, for sale of ash from ITPS Banharpali, on as is and

where is basis.

Role of the Interested Parties & OPGC

4.1 In order to promote utilization of fly ash as resource material; and to
encourage fly ash utilization at IB Thermal Power Statton, Banharpal,
Jharsuguda, Odisha; OPGC invites EOI from potential bulk users for purchase
of fly ash for use 1n their civil construction and manufacturning of other fly ash-
based construction materials.

42  OPGC Unit # 3 & 4; 15 having 3 fly ash silos of capacity 2300 MT each, with
state-of-the-art facility of loading 1n railway rakes having connectivity with
Indian railways. Flv ash can be loaded from Silo for transportation to different
Cement plants and other demand centres across India.

43  Loading of dry fly ash will be made available by OPGC at the agreed unit rate
on as-1s and where-1s basis; from the Silo mside plant at ITPS, Banharpali.

44  Similarly Pond ash in dry form will be made available by OPGC, at the agreed
unit rate on as is and where is basis at Ash Pond. Interested agencies will have

to arrange for loading and transportation of ash from ash pond.

=
L

Mode of packing, loading. transportation and utilization must be clearly

mentioned by the mterested agencies.

o
~

A
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5.0

INVITATION FOR EXPRESSION (EOI) OPGC

446  Interested parties mayv clearly indicate the inputs required from OPGC.

47  Prospective users may submit their EQT for lifting of fly ash from the dry ash
Silo or from ash pond or ash from all these sources. The offers should include
the particulars of company with the background of operation, business where
ash will be utilized. tentative plan. proposed quantity of ash to be utihized etc.
Preference will be given to agencies who will off take maximum quantity of
ash, at higher price.

48  Interested agencies will transport the dry ash in environment friendly manner
for utilization | consumption as per their requirement at their risk and cost.

49  All the costs for transportation and utilization, necessarv regulatory
permissions, Taxes, duties etc as applicable will be 1n the scope of the agency.

4.10 Al the works of ash packing, loading, and transportation must be executed
confirming to the EHS rules and regulations of OPGC.

Required Information:

L
i

The prospective fly ash users are required to submut particulars of the firm
with the background of operation. business where ash will be utilized,

tentative plan, and proposed quantity of flv ash to be utilized atc.

:-ﬁ.-'l
]

The party submitting the EOI shall be bearing all costs associated with the
preparation and submussion of the EOI and OPGC will. 1n no case be
responsible or liable for these costs, regardless of the conduct or outcome of

the assessment/evaluation process.
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INVITATION FOR EXPRESSION (EOI) oP&C

Submission of EOIs:

Interested parties are required to submuit all the documents as per the attached format

complete 1n all respects with one original and one authenticated copies for each

hard form under the registered post or hand delivered to the address:

ITPS, Banharpali, OPGC

On-or bBefore oo sl ng s The top lefi-hand comer of the
envelope shall indicate with “EOQOI for Purchase of ash (Fly ash & Pond ash) from
OPGL. IB Thermal Power Station At Banharpali, Jharsuguda, Odisha™

Electronic (Soft form) copy of the EOI should be sent to the email address given
below: If there 1s anv discrepancy i the documents submatted in hard form & Soft

form. the documents m hard form will be considered for evaluation:

i Each page of the documents submitted shall be duly authenticated by the
applicant.
1. The language of submission of applications shall be in English.

For any further clanfication queries the following personals may be contacted:
Sn Byaya Kumar Mishra; Sr. G M. Covl; ITPS; M — 9338715419

E. mail: byoy mushra@opgc.co.an

Sn Akhila Satapathy; Sr. Manager Crvil; M — 7682854481

E. mail : akhila satapathy@opgc.co.in




INVITATION FOR EXPRESSION (EOI) OPGC

Standard Format for Expression of Interest

Date:

i

ITPS, Banharpali. OPGC

Jharsuguda, Odisha

Subject: Expression of Interest (EOI) for Purchase of ash (Fly ash &

Pond ash) from OPGC, IB Thermal Power Station At
Banharpali, JTharsuguda, Odisha

Diear Sir,

In response to your public advertisement mn [Insert the names of the newspaper and'or
website] on [Insert date of the advertisement] inviting EOQI for, Purchase of ash (Fly
ash & Pond ash) from OPGC, IB Thermal Power Station At Banharpali, Tharsuguda,
Odizha; we hereby submit our EQL

We have also attached information according to the standard form as per Annexure.
The information furnished by us in this EOI s true, correct and accurate to the best of

our knowledge.
Sincerely yours,
On behalf of the firm/company/orgamzation:

Signature:

(Person signing the EOI and supporiing documents should be om Authorized

Sienarory supported by necessary Board resolutions)
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INVITATION FOR EXPRESSION (EOI)

Name of signatory; Designation; Company Seal/stamp

Annexure - 1

Name and address

L
1L
1.
V.
v

.

Name of the Firm/Company/Organtzation:
Corporate Address:

Registered Address:

Telephone No:

Fax:

Email:

Contact Person:

L
T
11

1V

Name:
Designation:
Telephone No:

Email:

Company Profile:

L
i
i
V.
v
Vi

Vil

Core area of expertise:
Date of Incorporation:
CIN No.:

GS5T No.:

PAN No:
Shareholding Pattern-

Financial Capability (Including Turnover, Reserve and Surplus eic)

221
¥

OPGC

Key Operating parameters for last three years: [Installed Capacity, Utilization factor

etc.]

Supporting Documents:

[Provide copy of the registration, copy of PAN of the firm; with their latest renewals

where applicable. Audited Financials for last three Financial years]




INVITATION FOR EXPRESSION (EOI)

6i. Experience’! Major Projects under  construction/operation by

Firm/Company/Organization (Along with value and time of completion’ award):

7. Proposed details of ash utilization:

8. Proposed mode of transportation of ash:

9. Proposed quantity of ash utilization per Month / Annum_

10. Any other details.

-:;EQF

|
1

the




INVITATION FOR EXPRESSION (EOI) OPGC

Annexure —IT

UNDERTAKING
(On Non-Tudicial Stamp Paper)

To
Date:
OPGC Address
Subject: Undertaking for Purchase of Fly Ash for utilization in Cement
plant | construction projects | or for manufactuning of other ash-
based Product | industry |/ road construction [ land filling |
export to other sites 1n environment friendly manner.
Dear Sir,
This 15 to certify that we M5 v the Interested agencies for the
OBGEEOT Mor - i s Date. : do hereby

declare that the Fly Ash_ if allocated to us, shall be used in Cement |/ construction / or
other ash-based Product / industry / road construction / land filling / export to other

sites in environment friendly manner, at our cost and risk

Thanking vou,
(Signature of authorized person)
(Name & Designation)

{Seal/ Stamp of Company)




